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FOREWORD 


Dealing with remedies for the unusual situation, this issue of the Law 
Forum contains articles which cover a wide variety of apparently un- 
connected litigational devices. Indeed, the several subjects covered within 
the confines of individual articles often bear little relation to one another. 
The procedures and theories involved are about as varied as the human 
experience to which they are a response. 

The one factor that unites all within a single concept is the basic but 
ever-weakening premise of our remedial jurisprudence that special factors 
and, to some extent, special procedures must attend the granting of relief 
other than damages. 

A court which finds a litigant entitled to judicial relief does not write 
its remedial prescription on a clean slate. It starts with the tradition of 
almost a millenium that in civil cases courts normally can deal only with 
property, and that judicial remedies should be enforceable only against 
litigants’ property. In the usual case, therefore, a judgment for damages 
is all the successful litigant may obtain, no matter how unlikely it may be 
that he can collect on it, no matter how far short of the value of his bargain 
he may be left, no matter how much better or worse off he may be fi- 
nancially as a result of defendant’s tort and a jury’s assessment of compensa- 
tory damages. 

The reluctance of American courts to grant remedies other than 
damages traces back to political struggles within the royal entourage in 
England hundreds of years ago. The first judicial bureaucracy to become 
established and entrenched—the judges of the Common Law courts—re- 
sisted encroachments from the Johnny-come-lately’s in Chancery. The 
latter had to justify their responses to pleas to the royal conscience on the 
ground that the law courts’ remedies were non-existent or inadequate. 
Despite the many inroads of equity jurisprudence in England and in this 
country, by judicial decision and by legislation, in remedial law and in 
procedure, remedies other than damages must still be justified by unusual 
factors which make the common-law remedy or defense inadequate. 

The common-law judges were not entirely insensitive to the need for 
relief other than damages. From early times, specific reparation was 
awarded in ejectment and replevin. Borrowing devices from the criminal 
law and from the once-exclusive domain of the royal prerogative, the 
common-law judges made provisional remedies, specific relief, and in 
personam orders available to civil litigants. The situations in which they 
did so were limited, however, and there was a unique remedy for each of 
the limited number of situations recognized. The litigant seeking one of 
these exotic remedies had to tread a very narrow procedural path, bordered 
by technical but fatal pitfalls, for the extraordinary benefit he sought was 
awarded rarely and only upon proof of special qualifications that fre- 
quently had little to do with the appropriateness of the remedy to the 
litigants’ equities and needs. 








Since most of our judicial remedies have been forged in response to 
the case of the moment, and shaped by changing political and social forces, 
we should not be too surprised to find that the pattern which evolved bore 
more resemblance to a crazy-quilt than to a rationally designed order. What 
may be more surprising is that this situation should prevail today. Whereas 
the overburden of common-law technicality and irrationality has been 
largely lifted from the trial of common-law actions, the encrustations of 
earlier centuries still lay heavily upon the litigant seeking remedies for the 
unusual situation. Here the lawyer’s hand must be unusually skilled, his 
touch the most sensitive. If he selects the right avenue, and treads with 
care and attention to detail, however, his client may join in history the 
relatively few who have executed successful distraints, or who have been 
awarded writs of ne exeat. 

The area here is lawyers’ law in the sense that few outside the legal 
profession will ever evince much interest in it. The ensuing articles should 
help an Illinois lawyer to chart his course when his client’s interests re- 
quire an unusual remedy. Describing the many diverse remedies together 
in one issue of the Law Forum may lead some within the profession to 
wonder why, except where policies of current significance would be dis- 
served, the various remedies cannot be made more generally available on 
the grounds of appropriateness and effectiveness, and through more simpli- 
fied and uniform procedure. 


Victor J. STONE 
Professor of Law, 
University of Illinois 


REFORMATION AND RESCISSION 


BY MILTON M. HERMANN * 


THE ROLE OF COURTS OF EQUITY in granting relief where legal 
remedies are unavailable or inadequate is an oft-told tale. The Court of 
Chancery and its birth and growth as a result of the rigid, inflexible writ 
system of the courts of common law are matters of history requiring no 
elaboration here. The principle that the King was the fountainhead of all 
law and that where the common-law courts could not or would not give 
relief the King might—through his Chancellor and later the Court of 
Chancery—led to the development in Anglo-American law of two systems 
of jurisprudence, law and equity. And although the adoption of modern 
codes of practice and the abolition of the writ system have done much 
not only to simplify the process of litigation but to make available com- 
plete relief in one suit—as a result of procedural changes permitting the 
combination of legal and equitable actions—the traditional role of equity 
in granting relief only where relief at law is either unavailable or inadequate 
remains a basic tenet of our law today. 

The historic role of the court of equity is nowhere more clearly demon- 
strated than in the fields of reformation and rescission. The jurisdiction of 
chancery to reform an instrument or to rescind a transaction is predicated 
on the inability or unwillingness of courts of law to give such relief as 
justice may require—a rigidity and inflexibility due either to limitations 
which characterize the legal remedy because of the nature of the common- 
law judgment, or limitations imposed by rules of evidence which preclude 
the courts of law from considering facts which a court of equity regards 
as significant. 

We turn our attention first to the equitable remedy of reformation, the 
inadequacy of courts of law in this area, the conditions imposed by courts 
of equity upon the use of this remedy, and the many unusual situations in 
which the remedy has been and can be invoked. We shall then turn our 
attention to the action in equity for rescission and cancellation of instru- 
ments of various kinds—and to the availability of that remedy for the 
unusual situation. 


THE MEANING AND NATURE OF REFORMATION 


The remedy of reformation is one which is necessary to the complete 
and exact administration of justice. A truly just result can be attained in 
this area of the law by equitable procedure alone. 


* MILTON M. HERMANN. Pb.B. 1927, J.D. 1929, University of Chicago; 
Attorney-at-Law, Chicago, Illinois; Professor of Law, John Marshall 
Law School, Chicago, Illinois. 
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“TA court of law] may construe and enforce an instrument as it 
stands, or may refuse, upon proper cause shown, to give any effect to 
it, or may treat it as a nullity. But it is plain that if the instrument has 
not been drawn so as to express the true intention of the parties, to 
enforce it in its existing condition would be simply to carry out the 
very mistake or fraud complained of; while to set it aside altogether 
might deprive the plaintiff of the advantages of a contract to which he 
is lawfully entitled. It is obvious, therefore, that the only true measure 
of justice in such a case is the equitable remedy of reformation (or cor- 
rection, as it is sometimes called), by means of which the instrument is 
made to conform to the intention of the parties, and is then enforced 
in its corrected shape.” ? 


A court of chancery may reform an instrument so as to make it conform 
to the real agreement of the parties.? It has jurisdiction to correct a mistake 
and to prevent a fraud by correcting an instrument so as to make it express 
the actual intent of the parties.® 

The theory of an action for reformation is well stated in Harley v. 
Magnolia Petroleum Co.:+* 


“An action to reform a written instrument rests upon a theory that 
the parties came to an understanding, but in reducing it to writing, 
through mutual mistake, or through mistake of one side and fraud on 
the other, some provision agreed upon was omitted, and the action is to 
so change the instrument as written as to conform it to the contract 
agreed upon, by inserting the provisions omitted or striking out the one 
inserted by mutual mistake. . . .” 


In Krabbenhoft v. Gossau,5 our supreme court made a definitive state- 
ment of the basic principles guiding a court of equity in this state in granting 
this relief: 


“The correction of mistakes in written instruments, occurring by 
accident, fraud or otherwise, has been one of the acknowledged 
branches of equity jurisdiction from the earliest history of courts of 
chancery, and the party injured by the mistake has a right to demand 
correction upon furnishing satisfactory proof that it has been made. 
. .. Courts of chancery have power to reform conveyances of land by 
correcting erroneous discriptions therein. ... In Illinois the power of 
a court of chancery to reform a written contract so as to make it ex- 
press the intention of the parties is not limited to striking out provisions 


1 BisPHAM, Principies or Equity § 468 (7th ed. 1905). 

2 Sheehan v. Reardon, 223 Ill. App. 365, 369 (3d Dist. 1921). 

3 People ex rel. Rock Island County v. Lyons, 168 Il]. App. 396 (2d Dist. 1912). 
* 378 Ill. 19, 28, 37 N.E.2d 760, 765 (1941). 

5 337 Ill. 396, 169 N.E. 258 (1929). 
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not intended to be inserted, but extends also to the insertion of pro- 
visions which the evidence clearly shows were omitted through fraud, 
accident or mistake. ... As pointed out in Pomeroy’s Equity Juris- 
prudence, (4th ed. sec. 867, note,) in granting the equitable relief of 
reformation and enforcement in cases of mistake or fraud it makes no 
difference whether the failure of the written instrument to express the 
real agreement and intent of the parties consists in its including too 
much or too little, and it is immaterial whether the portion proved by 
parol is broader than the written instrument, covering more or dif- 
ferent subject matter, or is narrower, embracing only a part of the 
subject matter or terms found in the writing.” ® 


That courts of law are inadequate to cope with this problem and that 
courts of equity here play a major role has often been noted. A well-known 
legal scholar thus summarizes their respective roles: 


“At common law if a contract or conveyance were made in writing 
or if a contract were at first made orally or informally and later re- 
duced to a written instrument, the written instrument was conclusive 
as to the terms of such contract or conveyance. This was especially true 
of instruments under seal, whether contracts or conveyances. The social 
interest in the security of transactions required that much importance 
be attached to these instruments but on the other hand to hold them 
absolutely invulnerable resulted in much injustice, if the instrument 
did not express the actual intent of the parties thereto. In order to 
relieve from this injustice an equity court will rectify or correct the 
written instrument so as to make it conform to the actual intent; and 
having taken jurisdiction for this purpose will give whatever further 
relief is necessary to settle the whole case.” 7 


A court of law, of course, can occasionally give relief simply through 
construction of an instrument. If upon such construction full relief is 
given, resort to a court of equity is unnecessary. But in general, as we 
have seen, the parol evidence rule precludes the admission, in a court of 
law, of evidence offered to prove that, by mutual mistake or by mistake 
of one party and fraud of the other, provisions which ought to have been 
inserted in the instrument were omitted or that provisions which ought to 
have been omitted were inserted therein. Only a court of equity can give 
relief under such circumstances. 

Reformation is a powerful tool. Indeed, it is, in some respects, a more 
far-reaching remedy than rescission. Certainly it is a more flexible one; for 
when an instrument is reformed in a court of equity, it is corrected by the 


6 Jd. at 408-09, 169 N_E. at 263. 

7Crark, Equity § 331 (Ill. ed. 1920). For Illinois cases on the conclusiveness of a 
written instrument at law, see Osgood v. McConnell, 32 Ill. 74 (1863); Howell v. Howell, 
26 Ill. 460 (1861); Cunningham v. Wrenn, 23 Ill. 62 (1859); Broadwell v. Broadwell, 6 
Ill. 599 (1844). 
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decree and is enforced in its altered form, but when an instrument is de- 
creed to be rescinded, it is simply declared to be of no further force or 
effect. The distinction between the two remedies is well stated by Bispham: 


“To reform a contract, and then enforce it in its new shape, calls for a 
much greater exercise of the power of a chancellor than simply to set 
the transaction aside. Reformation is a much more delicate remedy than 
rescission. Hence, in order to justify a decree for reformation in cases 
of pure mistake, it is necessary that the mistake should have been mu- 
tual. Where the mistake has been on one side only, the utmost that the 
party desiring relief can obtain is rescission, not reformation. The case 
is, of course, different if any element of fraud exists; for it has been 
properly held that where there is a mistake on one side, and fraud on 
the other, there is a case for reformation.” ® 


Reformation, unlike rescission, is normally an auxiliary remedy.® The 
plaintiff seeks a decree correcting the instrument and enforcing it in its 
altered form. The plaintiff praying for rescission, however, normally seeks 
a decree simply declaring the instrument to be of no further force and 
effect. 


Basic PrincipLes APPLICABLE TO AN ACTION FOR REFORMATION 


Courts of equity are said to have jurisdiction to reform a written instru- 
ment where there has been (a) a mutual mistake of fact, that is, a mistake 
common to both parties; or (b) a mistake of fact on one side and fraud on 


the other. 
Where there is a mistake of fact on one side only, and no fraud on the 
other, the mistaken party may be able to obtain a decree of rescission, but 


not reformation. 

Where the mistake is one of law, it is frequently said that equity will 
not give relief—a legal platitude which, when examined closely, would 
seem to be unsound. In any event, as we shall see, if it be generally true 
that relief cannot be obtained for a mistake of law, the generalization is 
doubtless subject to exceptions. 


8 BisPHAM, PrincipLes oF Equity § 469 (7th ed. 1905). 

®4 Pomeroy, Equity JurisPRUDENCE § 1375 (5th ed. 1941): “The ultimate object of 
. . . [the remedy] is the establishment or protection of interests, estates, and primary 
rights; but this object is accomplished indirectly. While . . . not so completely ancillary 
as interpleader and receivership, yet ... [it is] to a certain extent auxiliary. ... [It is] 
often used as the preparatory step which enables... [the plaintiff] to obtain, sometimes 
in the same action, and sometimes in a subsequent suit, the ultimate remedy which finally 
establishes his rights or obligations, or restores him to the full enjoyment of his estate. 
The reformation of a policy of insurance is not a final remedy; but it establishes the 
real contract, and thus enables the assured to recover the amount actually due according 
to the terms of that contract. The reformation of a deed does not directly restore the 
grantee to the dominion and possession of the land which had been omitted; but it places 
him in a position which enables him, if necessary, to assert his dominion and recover the 
possession. .. .” 
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The fundamental principles on which a court of equity proceeds in 
actions for reformation are well stated in Schmitt v. Heinz: 1 


“The law applicable to cases involving reformation for reasons of 
mistake is basic and well established. Since Worden v. Williams, 24 Ill. 
67, this court has held that it is within the jurisdiction and is the duty 
of courts of equity to correct mistakes in conveyances by reformation. 
To reform an instrument upon the ground of mistake, the mistake must 
be of fact and not of law, mutual and common to both parties, and in 
existence at the time of the execution of the instrument, showing that 
at such time the parties intended to say a certain thing and, by mistake, 
expressed another. Before a deed will be reformed, satisfactory evidence 
of mistake must be presented, leaving no reasonable doubt as to the 
mutual intention of the parties, a mere preponderance of the evidence 
being insufficient. . . . In an action to reform a written instrument, parol 
evidence is admissible to show a mistake, and the Statute of Frauds is 
not applied in such cases to exclude oral testimony.” 


What type of mistake of fact will justify a decree of reformation? 


“TIt] may consist in failure of the instrument to state correctly the 
balance due on a contract, an error as to location of a boundary line, 
an erroneous statement relating to the character of estate to be con- 
veyed by an instrument, or an erroneous mathematical computation. 

“On the other hand, to warrant reformation it must appear that the 
mistake was one of fact, existing at the time of the preparation and 
execution of the instrument, so that the instrument did not accurately 
reflect the intention of the parties, and the existence of the mistake 
must be shown by clear and convincing evidence... . 

“To justify reformation of an instrument on the ground of mistake, 
the mistake must have been made in the drawing of the instrument and 
not in the making of the contract which it evidences. . . .” 14 


On this point, the Illinois Supreme Court clearly stated its position in 
Harley v. Magnolia Petroleum Co.: 


“Mistakes are generally divided into two groups, first, those funda- 
mental in character, relating to an essential element of the contract 
which prevent a meeting of the minds of the parties and so no agree- 
ment is made. These generally have to do with such matters as the 
existence and identity of the subject matter, errors as to price, quantity, 
and the like. In the other class of mistakes an actual good-faith under- 
standing is reached but through some error, not expressed, the agree- 
ment reduced to writing is not the actual agreement. The former of 
these classes constitutes ground for rescission but not reformation, 
while the latter may be reformed. . . .” ? 


105 Tl. 2d 372, 379, 125 N.E.2d 457, 460-61 (1955). 
1131 Inn. Law & Prac. Reformation of Instruments § 7 (1957). 
13 378 Ill. at 28, 37 N.E.2d at 765. 
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The meaning of Harley and similar cases, then, is that the mistake which 
will justify a decree of reformation is not one which induces the parties 
to execute the instrument, or enter into the transaction; it is one which 
creeps into the instrument itself by insertion of a provision not intended to 
be included or by omission of a provision not intended to be excluded. A 
mistake which causes parties to execute an instrument or to enter into a 
transaction may be grounds for rescission, but not reformation. 

In Harley, plaintiff sought an accounting of royalties due under an oil 
and gas lease. The defendants filed a counterclaim praying for reformation 
of their mineral deeds. Each of the deeds recited “that the said grantee shall 
have . .. the undivided one-half interest in and to all bonuses, rents and 
royalties which may be payable by the lessee under the terms of said lease, 
from all the oil produced from the above described land.” The defendants 
claimed that neither the grantor nor grantee knew of the existence of a 
certain prorata clause in the lease, and that there was therefore a mutual 
mistake of fact. The court held, however, that if such mistake of fact had 
been discovered prior to the execution and delivery of the mineral deeds, 
the defendants might not have entered into the transaction in question. In 
that event, however, such mistake of fact might be the basis for a decree 
of rescission, but not reformation. In so holding, the court said: 


“Equity cannot make a new agreement for the parties under the color 
of reforming the one made by them, or add a provision which they 
never agreed upon. Where a writing expresses an actual agreement it 
cannot be reformed by inserting provisions not agreed upon... . It can 
scarcely be said that the deeds were made with intention to make them 
other than subject to the lease. They recite they are so subject, and, as 
sought to be reformed, they would not be subject to the lease in an im- 
portant particular.” 18 


But even if the mistake was not one which induced the parties to enter 
into the transaction or to execute the instrument, but consisted rather in 
the erroneous expression, in the instrument itself, of their true intent, equity 
will not grant a decree of reformation unless the mistake was mutual. This 
principle has been enunciated frequently by the courts of this state. In 
Douglas v. Grant 14 a contractor filed a bill to reform a building contract. 
The contract provided that the contractor was to furnish all the materials 
and erect the building according to specifications. The owner was to pay 
the sum of $2,920 as follows: He was to pay for the material as it went into 
the building, either to the parties furnishing the material or to the con- 
tractor, and after he paid for all such material and all sums due for labor, 
he was to pay the balance, if any, to the contractor. The court said: 


13 Jd, at 28-29, 37 N.E.2d at 765. 
1412 Ill. App. 273 (3d Dist. 1882). 
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“It is contended . . . that, before entering into the contract appellee, at 
the request of appellants, made out a specific list or bill of materials and 
labor that would be needed in the construction of the building, and that 
opposite each item in said list or bill was set down, as appellee believed, 
the true value on the basis of which each item was estimated, one of 
which items was for 131,000 bricks at $12 per thousand; that by mistake 
this item was carried out at $1,236 when the true sum was $1,572; that by 
reason of this mistake, the aggregate cost of the building was estimated 
at $2,929.15 when the same ought to have been $3,265.15. There is no 
allegation in the bill, nor does the proof show, that at the time the con- 
tract was signed, appellants knew of the mistake alleged. 


“The rule as laid down by the Supreme Court in Sutherland v. 
Sutherland, 69 Ill. 481, is that where a party seeks to rectify a written 
instrument, on the ground of mistake, the evidence must be such as to 
leave no fair and reasonable doubt upon the mind, that the instrument 
does not embody the final intention of the parties. . . . ‘Rectification 
can only be had where both parties have executed an instrument under 
a common mistake, and have done what neither of them intended. A 
mistake on one side may be ground for rescinding, but not for cor- 
recting or rectifying an agreement. ... If appellants did not know 
of the mistake made by appellee in his estimates at the time they 
signed the contract, it can not be said they intended to contract for 
the payment of a larger sum than that mentioned therein. If they were 
aware of it, then the mistake, if any, was all on the part of the appellee. 
But in that case there is a want of mutuality in the mistake. Before a 
court of equity could reform it, the proof should show that the writing 
does not express what both parties intended it should. 

“If the alleged mistake had been discovered by appellants before the 
contract was signed, there is no knowing whether or not it ever would 
have been signed. They might have procured some other builder to do 
the work at a lower rate, or they might have concluded not to build at 
all. We can not see, therefore, that any contract, different from that 
expressed in the writing was ever intended between the parties, and 
having no power to make a contract for them, the court is powerless to 
enlarge the scope of its terms.” 15 


If there is a mistake on the part of one party only, he may be able to 
obtain a decree of rescission. Such a decree is intended, of course, to restore 
the parties, so far as possible, to their original position, by abrogating the 
instrument. But a court of equity ought not to alter or correct an instru- 
ment and then enforce it in its altered form where the mistake was on the 
part of one party only. The most that such a party has a right to expect is 
that the court will declare the rights and obligations of the parties to the 
instrument at an end. 

If, however, there is a mistake as to a material fact on the part of one 


15 Id. at 275-77. 
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party and fraud on the part of the other, equity will grant a decree of 
reformation. In doing so, the chancellor does no violence to the rights of 
either party. A party who, through fraud, has induced another party to enter 
into a transaction which he would not have entered into but for a mistake 
as to a material fact, has no right to complain if a court of equity reforms 
the instrument so as to conform to the understanding of the defrauded 
party as induced by the fraud. 


SITUATIONS IN WHICH REFORMATION HAs BEEN ALLOWED 


Mistakes of Fact 


The cases in this state present a fascinating variety of situations in 
which the courts have granted decrees of reformation. They run the gamut 
from deeds which misdescribe the character of an estate conveyed to insur- 
ance policies which misdescribe the assured. They include virtually every 
type of instrument except wills. 

In Drum v. Drum * a widow sought reformation of a deed executed as 
a result of an agreement entered into between her sons and herself after her 
husband’s death. She claimed that under the agreement she was to receive 
all the personal property and a certain farm in fee simple, but that by a 
mutual mistake of the parties the deed to the farm was so drafted as to 
give her a life estate only. The supreme court affirmed a decree reforming 
the deed and said: 


“The decree of the court in reforming this deed by striking out the 
words limiting the estate of appellee .. . to a life estate is neither con- 
trary to the evidence nor the law. The proof discloses that a mistake 
of fact was made, and this mistake, which was mutual and common to 
both parties to the instrument, was proven by clear and convincing 
evidence.” 17 


In Gromer v. Molby *8 a decree reforming a deed for a mutual mistake 
in the description of the property conveyed was affirmed by the Illinois 
Supreme Court. That court said: 


“The decree sets out the nature of the misdescription. The decree found 
that the description was erroneous, was the result of a mutual mistake 
of both parties and that the premises intended to be conveyed by the 
parties were by the correct description thereof as set out in the decree. 
The decree also finds that at the time of the making, delivery and re- 
cording of the deed, neither party discovered or had knowledge of the 
wusteke, . . . 

“The rule governing the reformation of deeds on the ground of mis- 


16 251 Ill. 232, 95 N.E. 1071 (1911). 
17 Td. at 240, 95 N.E. at 1074. 
18 385 Ill. 283, 52 N.E.2d 772 (1944). 
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take requires that it be shown that the mistake was one of fact and not 
of law and that it was a mutual mistake unknown to both parties. . . .” 1 


In Skelly v. Ersch ®° plaintiffs filed a bill to reform their deed of certain 
farm land. The instrument described the property conveyed as “containing 
12 acres, more or less,” but the legal description in the deed actually en- 
compassed more than 25 acres. The defendants contended that if there was 
a mistake it was due to plaintiff's own negligence and that they were 
estopped to assert their claim. The proof showed that the land had been 
sold to the defendants at $100 per acre, that they paid $1,200 for the tract, 
and that neither party supposed that the premises described in the deed 
conveyed more than approximately 12 acres. The supreme court affirmed 
the decree of reformation entered in the court below and said: 


“A court of equity will reform a deed or other instrument of writing 
upon the ground of mistake provided the following is shown by the 
evidence: First, that the mistake was one of fact and not of law; second, 
that the proof clearly and convincingly showed that a mistake was 
made; and third, that the mistake was mutual and common to both 
parties to the instrument. . . . The mistake in this case, if there was a 
mistake, was one of fact. Appellants contend, however, that there was 
no mistake made; that the deed conveyed what the parties contracted 
for. It is admitted by Ersch, however, that he bought 12 acres of land. 
He states in his testimony that he did not want the deed to cover more 
land than he bought. The proof shows the land was sold to him at 
$100 per acre, that he paid $1,200 for the tract, and that he got a copy 
of the survey with his first deed. It seems quite evident, therefore, 
that at the time the first deed was made it was not supposed by either 
party that it conveyed more than 12.05 acres. This conclusion is very 
materially strengthened by the fact that appellees retained possession 
of the balance of the land and tilled it, while possession of the 12.05 
acres was given to Ersch at the time of the making of the contract. It 
appears to us quite clearly, therefore, that there was a mutual mistake 
of fact at the time of the execution of the first deed... .” 72 


The court rejected the contention that the grantors were “estopped” 
from asserting their claim by their alleged negligence, and made this inter- 
esting observation: 


“The rule is, that negligence, to bar the reformation of a deed in case 
of mutual mistake, must be so gross as to amount to violation of a 
positive legal duty. Estoppel does not arise where the act of the parties 
sought to be estopped was due to ignorance by reason of an innocent 
mistake. . . . It is also a necessary element of estoppel that the party 


19 Td. at 287-88, 52 N.E.2d at 774-75. 
20 305 Ill. 126, 137 N.E. 106 (1922). 
“1 Jd. at 130-31, 137 N.E. at 107-08. 
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relying upon the representations made was misled to his injury and 
suffered loss of a substantial character or has been induced to alter his 
position for a worse,sin some material respect. . . .” *? 


In Pearce v. Osterman *> a bill was filed to correct the description of 
a certain lot in a deed executed by plaintiff to defendant. Plaintiff had 
been the owner of lots 9, 10, 11, and 12. A driveway and garage were 
almost entirely upon the east side of lot 10. The bill was filed to exclude 
the driveway from the deed. A contract of sale had been entered into 
between plaintiff and a third party for the house on lot 9. This party 
claimed that his understanding with plaintiff was that he was also to re- 
ceive all of lot 10 east of the bottom of the terrace (which included the 
strip on which the driveway and garage were constructed). Subsequently 
plaintiff sold “the big place” on lot 11 to defendant, and he executed a 
deed to defendant which conveyed not only lot 11 but all of lot 10. Plaintiff 
now claimed that this was a mistake and that he had intended to convey 
only lot 11 and that part of lot 10 west of the bottom of the terrace. If the 
premises had been so described, the strip used as a driveway and for a 
garage would have been excluded. The defendant did not know until a year 
after he obtained his deed that the instrument covered the driveway. In 
the negotiations between plaintiff and defendant the premises had not been 
described by lot numbers but only as “the big place.” The supreme court 
affirmed the decree of reformation, saying: 


“The most reasonable conclusion to be drawn from the evidence is that 
there was a mistake in the execution of the deed; that defendant in 
error and her husband intended to convey lot 9 and the driveway and 
garage to Eklund [the third party] and intended to convey lot 11 and 
that part of lot 10 west of the bottom of the terrace to Osterman [the 
defendant] and that a mutual mistake was made in the deeds and other 
instruments. Eklund was in possession of the driveway, and all rights 
of other defendants accruing after June 1, 1926, were subject to his 
rights.” 24 


In discussing the principles applicable in a proceeding to reform a deed, 
the court said: 


“Equity will reform a deed upon the ground of a mistake where the 
mistake was one of fact and not of law, the proof clearly and convinc- 
ingly shows that a mistake was made, and that it was mutual and com- 
mon to both parties to the instrument. . . . Where contracting parties 
have reduced their agreement to writing it is presumed to express their 
mutual intention, and that presumption does not yield to any other 


22 Td. at 132-33, 137 NE. at 108. 
23 343 Ill. 175, 175 N.E. 416 (1931). 
24 Id. at 181-82, 175 NE. at 418. 
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conclusion unless the evidence of a mistake is of a strong and convincing 
character. . . . Equity will reform a deed against subsequent purchasers 
or mortgagees unless they are innocent purchasers or mortgagees with- 
out notice of the mistake. It is not necessary that they have actual 
notice of the mistake. If they have knowledge of such facts as might 
and ought to put a prudent man on inquiry as to the title, they are 
chargeable with notice of all facts to which diligent inquiry and in- 
vestigation will lead. . . . Possession is sufficient notice to put a purchaser 
or mortgagee on inquiry. . . . Negligence to bar the reformation of a 
deed in case of mutual mistake must be so gross as to amount to the 
violation of a positive legal duty. Estoppel does not arise where the 
act of the party sought to be estopped was due to ignorance by reason 
of an innocent mistake. . . .” 7 


In Quist v. Streicher ® a decree reforming a deed and mortgage was 
entered by the circuit court on the ground of a mutual mistake of fact. 
Plaintiffs had acquired certain property legally described as “the West 330 
feet of the Northeast quarter of the Northeast quarter.” They built two 
homes on a portion of this property: one on the south 323 feet of the east 
135 feet, and the other on the south 320 feet of the west 195 feet. Plaintiffs 
sold the first of these homes to H and W (husband and wife), and gave 
them, with the deed, a survey of the property. The deed, however, omitted 
the words “the south 320 feet” and described the property as “the East 135 
feet of the West 330 feet.” The alleged mistake was undetected for several 
years, H and W occupying only the property which they had intended to 
purchase, and plaintiffs continuing to occupy the balance of the property. 
H died and W then sold the property to D, the defendant in this action. 
Her deed recited the same legal description which had appeared on the 
deed to H and W, and thus included four acres instead of the one acre 
which H and W had believed they owned. 

The evidence was controverted as to whether D believed the house he 
was buying was located on one acre of land. W stated that she took D all 
around the premises, and even showed him the boundary stakes in the 
ground (which would have bounded the portion of the premises which H 
and W had understood they were buying). D testified that he had gone to 
the house of W to discuss the purchase of the property and that he had 
not seen the stakes or even gone on the land—that he had not known how 
much land he was buying, except that he was told by W that it was over 
an acre. He also testified that he did not know the significance of “stake 
marks.” However, his loan application to a savings and loan association 
described the property as being only one acre. Moreover, D paid taxes on 
only one acre of land in 1957. The alleged mistake in the legal description 


25 Id. at 176-77, 175 N.E. at 416-17. 
26 18 Ill. 2d 376, 164 N.E.2d 44 (1960). 
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came to light about a year after D obtained his deed from W, when plain- 
tiffs conveyed the adjoining property in the tract to other persons. At that 
time plaintiffs informed D that his deed from W mistakenly covered prop- 
erty which plaintiffs owned. Thereafter plaintiffs instituted their suit for 
reformation of the deeds (plaintiffs’ deed to H and W, and W’s deed to 
D) and the mortgage. The trial court entered a decree reforming the deeds 
and mortgage on the ground of mutual mistake, holding that D was not 
entitled to a windfall of three acres of land which he never intended to 
buy. The supreme court, in affirming the decree, said: 


“In determining the propriety of that decree, we recognize the obli- 
gation of a court of equity to reform a deed to conform to the intention 
and understanding of the parties, where there is a mutual mistake by 
the parties as to the amount of land conveyed. . . . Such mistakes, how- 
ever, must be established by satisfactory evidence, leaving no reasonable 
doubt as to the mutual intention of the parties. . . . 

“In reviewing the evidence herein, it appears to be clearly established 
that at the time plaintiffs . .. conveyed the property ... , the parties in- 
tended to sell and to buy a house located on just one acre of land. This 
is evident not only from the testimony of plaintiff Nels Quist and that 
of Martha Chandler [W], but from the plat of survey prepared in con- 
nection with that conveyance, and from plaintiffs’ continued use of the 
9 remaining acres of this tract and their payment of taxes thereon as 
shown in the tax receipts in the record. Hence, the legal description in 
the original deed was contrary to the intention and understanding of 
the parties and the result of a mutual mistake, and the instrument was 
properly ordered to be reformed.” 27 


The supreme court held that the evidence established that, by her 
deed to D, W intended “to convey the property which she believed she 
owned, and over which she, and her husband during his lifetime, exercised 
dominion.” The court also concluded that D at no time “believed that he 
was buying four acres of land as provided in the legal description,” that 
he “intended to buy the one-acre tract which Mrs. Chandler intended to 
sell,” and that this conclusion was fortified by the fact that he “paid taxes 
on only one acre of land in 1957.” 

Finally, the court held that the loan association’s mortgage was also 
subject to reformation—that D’s attorney, who had also represented the 
association when D acquired the property, “should have been put on notice 
that there might be a discrepancy between the legal description and the 
property intended to be conveyed and purchased” and that “neither he 
nor his client should be permitted to take advantage of the mistake in the 
legal description.” 


27 Id, at 380, 164 N.E.2d at 46. 
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In Spies v. DeMayo ** a decree of reformation was held to have been 
properly entered for the purpose of correcting an error as to the location 
of a boundary line. The court said: 


“In order to justify the reformation of a deed upon the ground of mis- 
take, the mistake must be of fact and not of law, mutual and common 
to both parties, and in existence at the time of the execution of the in- 
strument, showing that at such time the parties intended to say a certain 
thing but mistakenly expressed another. . . . The location of a division 
line between adjoining premises is a question of fact... .” 


May a decree be entered reforming a real estate sale contract which 
incorrectly states the balance due thereunder? In Singer v. Murphy,®° it 
was held that such a decree was proper under the facts of that case. There 
the plaintiff filed a bill for reformation and specific performance of the 
contract, which recited a consideration of $20,500. The court said: 


“Murphy agreed to convey the property subject to two mortgages 
aggregating $7500, and no claim is made that the property was not sub- 
ject to two mortgages aggregating that amount. It is admitted that one 
of the mortgages was for $3000. As to the other mortgage, upon which 
a balance of $4500 was due, it was recited that $1000 thereof was due 
on or before six months from date and $3000 was due eighteen months 
after date. The total amount due on the two mortgages was correctly 
stated in the contract. The error was as to the distribution thereof. It 
appeared on the face of the contract. It was an error of computation 
and not an error as to the total amount of the payments to be assumed. 
The bill prayed for a reformation of the contract in this respect. The 
mistake was a mistake of fact and not of law, the mistake was admitted 
by appellants, it was mutual and common to both parties, and the 
court properly corrected this error... . 

“The contract provided that the purchase price was $20,500, subject 
to two mortgages of $7500, and that $1000 earnest money had been 
paid, leaving a balance due $12,500. All of these amounts except the 
last are admitted to be correct, therefore the balance due was $12,000 
instead of $12,500. It is undisputed that the error as to the balance due 
was discovered the same day the contract was signed. . . . If there was 
any dispute as to the amount due Murphy there might be some point 
to counsel’s argument on this subject, but inasmuch as Murphy admits 
that the $12,500 was a mistake we do not see any force in the argument 
made by him on this point. The decree properly corrected this error 
for the reasons above stated for correcting the error as to the balance 
due on the mortgages.” #4 


28 396 Ill. 255, 72 N.E.2d 316 (1947). 
29 Id. at 272-73, 72 N.E.2d at 324. 

80 338 Ill. 620, 170 N.E. 777 (1930). 
31 Jd, at 627-28, 170 NE. at 780-81. 
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Mistakes of Law 


We turn our attention now to the question: Will equity reform an 
instrument because of a mistake of law? The opinions in many of the 
supreme court cases cited above reiterate the proposition that a decree of 
reformation will be entered for a mutual mistake of fact, or for a mistake 
of fact on one side where there is fraud on the other, but not for a mistake 
of law. The older decisions particularly placed much stress on this dis- 
tinction. Typical of them is Dinwiddie v. Self? There, the plaintiff, a 
spinster and about to be married, entered into a contract with the defendant 
to purchase certain farm land. She was living with her father, who had 
taken charge of her business affairs. After the contract was signed, the 
father assumed charge of the consummation of the transaction and caused 
the deed to be executed to plaintiff and “her bodily heirs.” Plaintiff never 
saw the deed until some time subsequent to her marriage. She had not 
authorized her father to request the defendant to make the conveyance in 
the form in which it was made. After she saw the deed for the first time, a 
reputable attorney informed her that the deed gave her a fee simple title. 
Under the Entailment Act,3* however, plaintiff had merely a life estate, 
and there was a contingent remainder over in favor of children who might 
be born to her. Upon the birth of a child, this contingent remainder would 
vest; but until such event the defendant had a reversion in fee. No children 
had been born to plaintiff, however, and she was now past the age of child- 
bearing. It was certain, therefore, that the defendant’s reversion in fee 
would become possessory upon plaintiff's death. Apparently plaintiff’s 
father, without her knowledge, had requested the defendant to execute a 
deed to plaintiff “and her bodily heirs” because he did not wish her intended 
husband to have any interest in the land. The supreme court observed that 
if the limitation “was inserted for such purpose, without the complainant’s 
knowledge or consent, it was in the nature of a fraud upon her, of which 
the defendant had notice, if he did not actively participate in it.” 

The defendant in Dinwiddie contended, among other things, that if 
the deed did not express the intention of the parties “the mistake is one of 
law which a court of equity cannot correct.” As to this contention, the 
court said: 


“The defendant’s contention, however, is, that even though the deed 
does not express the intention of the parties, the mistake is one of law, 
which a court of equity can not correct. ... 


“If, under the circumstances supposed, she had personally requested the 
insertion of this limitation, or had accepted the deed with full knowl- 
edge of its terms, she would have been bound by the instrument as 


32145 Ill. 290, 33 N.E. 892 (1893). 
33 Int. Rev. Stat. c. 30, § 5 (1959). 
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executed, however much she may have been mistaken as to the legal 
effect of the language thus employed. .. . 


“The general rule is, that a mistake of law, pure and simple, is not 
adequate ground of relief. Where a party, with knowledge of all the 
material facts, and without any other special circumstances giving rise 
to an equity in his behalf, enters into a transaction affecting his interests, 
rights and liabilities, under an ignorance or error with respect to the 
rules of law controlling the case, courts will not in general relieve him 
from the consequences of his mistake. . . . Accordingly, if an agree- 
ment, or written instrument, or other transaction expresses the thought 
and intention which the parties had at the time and in the act conclud- 
ing it, no relief, affirmative or defensive, will be granted with respect to 
it, upon the assumption that their thought and intention would have 
been different, if they had not been mistaken as to the legal meaning 
and effect of the terms and provisions by which such intention is em- 
bodied and expressed, even though it should be incontestably proved 
that their intention would have been different if they had been correctly 
informed as to the law... . 


“But firmly settled as are the foregoing general rules, it is equally 
settled that there are particular instances in which equity will grant 
defensive and affirmative relief from mistakes of law pure and simple, 
as well as from those accompanied by other equitable incidents. . . . 


“The defendant’s offer was, to sell to the complainant the land, an offer 
which, made as it was without limitation or qualification, and for a 
consideration equal to the fair cash value of the land, must be under- 
stood as a proposition to sell the fee, and the offer was accepted by the 
complainant precisely as it was made. . . . Both parties understood that 
the conveyance was to be in fee, and both intended that the contract 
should be so executed. But by the unauthorized act of the complainant’s 
agent or by the mistake of the scrivener, it matters little which, tech- 
nical words were inserted, the legal effect of which was to limit the 
estate conveyed to the complainant to a tenancy for her life only. Thus, 
through a mistake of law, the conveyance failed to express the contract 
into which the parties had actually entered. It follows that the case is 
one in respect to which a court of equity, upon principles above set 
forth, will grant relief.” 54 


It should be noted, in passing, that the plaintiff's suit for reformation 
in Dinwiddie was against the grantor himself. If, however, the grantor had 
conveyed his interest to a third party for value, would the result have been 
the same? The supreme court did not find it difficult to hold that she was 
entitled to a reformation of the deed as against the grantor, for he had 
received a consideration based on the purchase by the plaintiff of a fee 
simple title. To have permitted the defendant to retain his reversionary 
interest, on the technical ground that plaintiff's misapprehension as to the 


% 145 Ill. at 303-06, 33 N.E. at 894-95. 
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legal consequences of the language in the deed was a mistake of law for 
which equity would afford no relief, would have given the defendant an 
undeserved windfall and would have constituted unjust enrichment of 
the grossest character. Whether the plaintiff, however, could have been 
successful against a third party who might have purchased the defendant’s 
“interest” for value and without actual knowledge of the mistake on plain- 
tiff’s part is another matter. The extent to which the remedy of reformation 
is available against third parties will be considered later in this article. 

The principle stated in Dinwiddie that “there are particular instances 
in which equity will grant defensive and affirmative relief from mistakes 
of law, pure and simple” has been affirmed by noted legal scholars, and has 
been reiterated by our supreme court in more recent decisions. 

This principle is bottomed on the basic doctrine that equity will not 
permit a defendant to be unjustly enriched by a mutual mistake of the 
parties, whether it be one of fact or of law. Story stated the principle 
simply and concisely: 


“If nothing more than a bare mistake of law can be shown, the relief 
will rarely, if ever, be granted. But where it further appears that a 
party is availing himself of the mistake to enforce an unconscionable 
advantage, without consideration, and the opposite party is without 
blame in the premises and the parties can be replaced, respectively, in 
their former positions, equity will interfere to relieve from such mistake 
of law.” 35 


In Barkhausen v. Continental Illinois Natl Bank © Trust Co.®* the 
court said: 


“But, appellee says that this court is powerless to remedy the mistake, 
if there was one, because it was a mutual mistake of law. What consti- 
tutes a mistake of law or a mistake of fact is a subject upon which many 
conflicting and irreconcilable discourses have been written. In Illinois 
there are well-reasoned opinions that hold that relief is appropriate 
whether one views a mistake to be one of fact or one of law.” 87 


The supreme court, in Barkhausen, cited with approval Darst v. Lang *8 
where the equities in the plaintiff’s favor so appealed to the court that it 
gave its fervent blessing to a decree of reformation though the instrument 
clearly had been executed under a mutual mistake of law. There, aging 
parents conveyed their farm “to their beloved daughter” (as the court, in 
Barkhausen, with apparent tongue in cheek, described her) intending to 
reserve a life estate for themselves. The instrument, however, failed to 
contain a provision to that effect. The daughter, upon learning several years 


35 Srory, Equity JurispRuDENCE § 164 (14th ed. 1918). 
36 3 Tl]. 2d 254, 120 N.E.2d 649 (1954). 

87 Id. at 269, 120 N.E.2d at 657. 

38 367 Ill. 119, 10 N.E.2d 659 (1937). 
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later of her parents’ failure to reserve the life estate, sought to deprive them 
of the rents and of possession, which they had been enjoying uninterruptedly 
since the execution of the deed. In the parents’ suit for reformation of the 
deed, the daughter urged that the court was powerless to remedy a mistake 
of law. This contention was summarily rejected by the court in this vigorous 


language: 


“The evidence shows the parties all intended a life estate should be 
reserved to the grantors and that they did not intend to divest them- 
selves of that interest in the property. For some years after the convey- 
ance was delivered, the actions of the parties show they believed that 
intention had been accomplished. In other words, plaintiffs conveyed 
more by the deed than they or defendant intended. No other con- 
clusion can logically be reached than that they were mistaken as to the 
legal effect of the transaction. The mistake partook of the nature of a 
mistake of law and of a mistake of fact. Our conclusion from the evi- 
dence is that it was mutual. But if not mutual, and defendant knew the 
deed conveyed more than the grantors intended, and did not apprise 
them of the fact, she perpetrated a fraud upon them. Conveying, as 
plaintiffs did, more than they intended, the result is the same to them 
as if another piece of property not intended to be conveyed had been 
included. However, in the latter case, the mistake would be one of 
fact. 

“Parol evidence is admissible to show a mistake in a written instru- 
ment. A court of equity would be of little value if it could suppress only 
positive fraud, and leave mutual mistakes, innocently made, to work in- 
tolerable mischief, contrary to the intention of the parties. It would be 
a great defect in the jurisdiction of the court, if, under such circum- 
stances, it were incapable of administering relief. There would be as 
much harm done by refusing relief in such cases as by allowing parol 
evidence in all cases to vary written instruments. 

“ 

“Relief is not barred in a proper case because the mistake is one 
of law... .” 


In Darst v. Lang, the grantors had intended to convey the fee to their 
daughter and to reserve a life estate in themselves. In an earlier case, 
Deischer v. Price,* the grantors had intended to convey a life estate to the 
grantee and to retain the reversion in fee in themselves. The grantors in 
Deischer, like the grantors in Darst, were mistaken as to the legal effect of 
the instrument. In Deischer, W had died intestate, leaving no descendants, 
and survived by her husband, her mother, and brothers and sisters. At her 
death she owned certain lands in fee simple. Shortly after her death, H, her 
husband, induced the mother and brothers and sisters of W to execute a 


89 Jd. at 122-23, 10 N.E.2d at 661. 
4 148 Ill. 383, 36 N.E. 105 (1894). 
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quitclaim deed to him, without consideration. The grantors now insisted 
that it was the real intent of all the parties, when the deed was executed, to 
vest a life estate in the grantee and to leave the reversion in fee simple in 
the grantors, but that by mutual mistake the deed was so drafted as to 
convey the fee; and they brought an action to cancel or reform the deed. 
The supreme court, in affirming a decree of reformation, said: 


“The fair conclusion from all the evidence is, that at the time the deed 
was executed, Deischer, as well as the complainants, supposed the deed 
to be so drawn as to effectuate the intention of the parties, and therefore 
that the mistake was mutual. But if it should be admitted that he, at the 
time, was aware of the terms and legal effect of the deed, and that the 
mistake was wholly on the part of the complainants, his position would 
in no respect be improved. He must in that case have known that the 
complainants were executing the deed under a mistake, brought about 
by his own agency, and his conduct would then be a fraud, which 
coupled with the mistake into which he had led the complainants, would 
entitle them to a reformation of the deed... .” #1 


In Peter v. Peter,*? a widow renounced a devise made to her by her 
husband’s will under the mistaken impression that a deed executed by him, 
conveying the property to her at a time when he was a ward of the 
Probate Court under a conservatorship, was valid. The defendant urged that 
because the mistake was one of law the widow was not entitled to the relief 
prayed. The supreme court held otherwise, saying: 


“Counsel for appellees argue that though the widow was mistaken in 
believing that the deeds from her husband vested the property in her, 
her mistake was one of law, and that equity will not relieve against a 
mistake of law. While it has been stated as a general rule that a mistake 
of law pure and simple is not adequate ground for relief in equity, yet 
even when the mistake is one of law equity sometimes intervenes. . . . 
Courts of equity have aided mistaken parties because of the demands 
of justice. Private legal rights, interests, duties or liabilities are always 
more or less complex, particularly to the layman. They depend upon 
conditions of fact as well as rules of law, and a concrete notion of a 
private legal right, interest or liability is not readily separated from the 
facts on which it depends. Such mistakes may therefore be, and fre- 
quently are, properly considered as mistakes of fact. There is no fact 
relating to private rights, interests, estates or liabilities that does not 
more or less involve rules of law, as where A proves that he is the 
owner of certain real estate. Such is proved as a fact, yet this fact rests 
upon the law relating to the sufficiency of the conveyance, the compe- 
tency of the grantor to convey, and in some instances the form of the 


41 Id. at 387, 36 NE. at 106. 
#3 343 Ill. 493, 175 NE. 846 (1931). 
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instrument, but A does not the less prove a fact because that fact in- 
volves some relation of law. ... 

“The general rule that relief may not be had in equity against mis- 
takes of law has by no means been invariably applied in this country 
nor in England. Where injustice would be done by its enforcement 
such injustice has been avoided by declaring that a mistake such as to 
the title to property or the existence of a certain particular right, though 
caused by an erroneous idea as to the legal effect of a deed or of 
duties or obligations created by an agreement, was really a mistake of 
fact and not strictly one of law and so did not constitute an insuper- 
able bar to relief. . . . The distinction between ignorance or mistake 
as to a general rule of law prescribing conduct and a mistake as to 
private rights or interests of a party to a written instrument has fre- 
quently been drawn. It has also been said that there is no established 
rule forbidding the giving of relief in any case to one injured by reason 
of a mistake of law, but that whenever it is clearly shown that parties 
in their dealings with each other have acted under a common mistake 
of law and the party injured thereby can be relieved without doing 
injury to others, equity will afford him redress. . . . 

“The important question in cases of this character is not whether 
the particular mistake was one of law or of fact, but whether it was 
such that a court of equity will correct.” 4 


In Smyth v. Kaspar American State Bank,** it appeared from the plead- 
ings that the defendant, innocently and in good faith, made certain mis- 
statements, which plaintiffs accepted as true without investigation, and that 
plaintiffs surrendered certificates of beneficial interest because of such 
misstatements and “under a mutual mistake of fact or law and fact.” The 
court refused to draw a rigid distinction between a mistake of fact and one 
of law, saying: 


“Whether the mistake is a mistake of law or of fact is not the im- 
portant question when relief is sought in a court of equity. The gener- 
ally accepted principle is stated in Reggio v. Warren, . . . where the 
court said: ‘So it has been said that the important question was not 
whether the mistake was one of law or of fact, but whether the par- 
ticular mistake was such as a court of equity will correct, and this 
depends upon whether the case falls within the fundamental principle 
of equity that no one shall be allowed to enrich himself unjustly at the 
expense of another by reason of an innocent mistake of law or of fact 
entertained by both parties.’ ” 45 


Wuat Type or INSTRUMENT WILL A Court or Equity REForM? 


The instruments most frequently found in the cases are deeds, insur- 


43 Td. at 498-500, 175 N.E. at 849. 
446 Ill. App. 2d 64, 127 N.E.2d 149 (1st Dist. 1955). 
$5 Jd. at 78, 127 N.E.2d at 156. 
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ance policies and other contracts, promissory notes, and settlements of ac- 
counts. However, virtually any instrument except a will may be subject to 
reformation in this state. 


Deeds 


Deeds have doubtless been reformed more frequently than any other 
type of instrument—either because of a mistake in the description of the 
property conveyed or a mistake in the description of the estate created in 
the grantee. Generally, however, a deed constituting a “voluntary” con- 
veyance—one for which the grantor has received no valuable consideration 
—may not be reformed. The reason for this rule is that “it would be an 
obvious injustice to permit a grantee who has given neither a valuable nor 
a meritorious consideration to enlarge upon the grantor’s bounty against 
the interest of the donor grantor or those deriving their title through 
him.” 46 

The supreme court has applied this rule in several cases where the 
grantee in the gratuitous conveyance sought reformation of the deed 
against persons claiming through the grantor as heirs or devisees. In Marvin 
v. Kelsey," reformation was refused where one sister, the grantee in a deed 
from her father, sought to reform the instrument against another sister, 
who claimed through the grantor as one of his heirs. In Strayer v. Dickin- 
son,*® a mother sought reformation of a deed against her daughter who 
claimed an interest in the property as an heir of the grantor. Reformation 
was denied. In Stanforth v. Bailey,*® the heirs of the grantee sought refor- 
mation of a deed against the devisees named in the grantor’s will. The court 
refused to grant the relief prayed. 

In Reinberg v. Heiby,® reformation was sought neither against the 
grantor nor against his heirs or devisees, but against a co-grantee. There, 
one sister sued another for reformation of a trust agreement and two deeds 
to conform to the intent of the donor, their father. The donor had owned 
approximately twenty-four acres of land which, although contiguous, had 
been acquired as two separate tracts. One tract contained approximately 
four acres, and the other approximately twenty. The donor engaged a 
surveyor to make a survey of the land and divide the twenty-four acres 
into two equal shares, one for each of his two daughters. The land was 
divided into “tract A” and “tract B.” The father conveyed both tracts to 
a third party as trustee pursuant to a trust agreement which provided that 
upon the donor’s death the trustee should convey “tract A” to the defendant 


46 Reinberg v. Heiby, 404 Ill. 247, 253, 88 N.E.2d 848, 851 (1949). (Emphasis added.) 
47 373 Ill. 589, 27 N.E.2d 469 (1940). 

48205 Ill. 257, 68 N.E. 767 (1903). 

49 344 Ill. 38, 175 N.E. 784 (1931). 

50 404 Ill. 247, 88 N.E.2d 848 (1949). 
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and “tract B” to the plaintiff. The donor believed that the surveyor had 
divided the twenty-four acres into two equal parts. However, the deed to 
the trustee, in designating “tract A,” described the original tract of twenty 
acres, and in designating “tract B,” the original tract of four acres. The 
defendant contended “that a donee beneficiary in a voluntary trust agree- 
ment cannot maintain an action against a co-donee beneficiary to reform 
a mistake of the scrivener after the death of the donor where the bene- 
ficiaries are heirs, grantees or devisees of the donor.” ®! The court said that 
the “narrow question thus presented is whether equity will reform the 
trust agreement . . . in aid of one volunteer, the plaintiff, against another 
volunteer, the defendant, claiming under the same instrument where the 
grantor has no interest in the controversy.” 5? 

In discussing the holdings in Marvin v. Kelsey,®* Strayer v. Dickin- 
son,®* and Stanforth v. Bailey,®5 the court said that those cases “follow the 
familiar principle that a court of equity will not entertain an action by a 
voluntary grantee to reform a deed for mistake against his grantor, or any 
one claiming through or under him as heirs, devisees, purchasers, creditors 
or subsequent grantees.” 5* But, the court concluded, it was “not presented 
with a situation where, as the result of a scrivener’s mistake, the grantor of 
a voluntary deed retained title to all or part of the land intended to be 
conveyed and the deed is sought to be reformed against the interest of 
the grantor or those claiming under him.” 57 On the contrary, the grantor 
had no further interest in the land after the execution of the trust agree- 
ment and the deed to the trustee, and neither of the parties claimed “any 
interest in the land as an heir or devisee of her father” but each claimed “as 
co-beneficiary of a single trust created by her father.” *8 

The court further emphasized the distinction between the facts in that 
case and those normally found in cases involving attempted reformation 
of “voluntary” conveyances, in this apt language: 


“The power and authority of a court of equity to correct the mistakes 
of a scrivener incorporated into a contract, deed, or other instrument 
is so well known as to require no citation of authorities. While it is 
equally true that equity will not interfere in favor of a volunteer 
against his grantor and those claiming under him . . . because to do so 
would enlarge the bounty of a recipient at the expense of and against 


51 Id. at 252, 88 N.E.2d at 851. 

52 Tbid. 

58 373 Ill. 589, 27 N.E.2d 469 (1940). 

54205 Ill. 257, 68 N.E. 767 (1903). 

55 344 Ill. 38, 175 N.E. 784 (1931). 

56 404 Ill. at 253, 88 N.E.2d at 851. 

57 Id. at 254, 88 N.E.2d at 852. 

88 Id. at 254-55, 88 N.E.2d at 852. (Emphasis added.) 
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the interest of the donor grantor . . . this exception can have no appli- 
cation to the present factual situation. Here, the grantor’s interest in 
the property itself is not involved. The contest is not one between a 
volunteer and a grantor or the grantor’s successors in interest. The 
present litigants are co-beneficiaries of a voluntary trust agreement. 
Their claims arise out of the same instrument and are not founded in 
any way upon their additional status as heirs of the grantor.” °° 


To the contention of the defendant (who admitted that the trust agree- 
ment, as uncorrected, failed to effectuate the intention of the grantor) 
that it ought not to be reformed because “plaintiff, having paid nothing, 
has lost nothing,” the court gave this biting retort: 


“By the same token, defendant has paid nothing and seeks to become 
greatly enriched at plaintiff’s expense and contrary to the intention of 
the grantor. Fundamental principles of equity jurisprudence demand 
the affirmance of the decree reforming the trust indenture and com- 
pelling defendant to divest the portion of the property which she un- 
deservedly acquired by an admittedly mutual mistake of all the parties 
to the trust agreement.” ® 


Occasionally, what appears to be a voluntary conveyance may not 
really be voluntary at all. If, for example, a grantor conveys in considera- 
tion of services rendered and to be rendered by the grantee, the deed is 
executed for a valuable consideration. Equity will treat such an instrument, 
at the very least, as a contract to convey and will reform it, if need be, to 
carry out the grantor’s intent. Such a case was Negley v. Ingleman,®' 
where a deed was executed by the grantors to certain sons pursuant to an 
understanding over a long period that the sons were to receive the property 
in consideration of their services to the parents (both past and future) and 
an indebtedness due to them. The court held that the sons were entitled to 
a decree of reformation correcting an error in the description of the land 
conveyed, as against certain grandchildren and great-grandchildren of the 
grantors who were issue of other children of the grantor. In affirming the 
decree of reformation, the court said: 


“It is insisted that equity will not reform a deed of voluntary settle- 
ment. . . . It will not aid a mere volunteer to carry into effect an im- 
perfect gift or conveyance, but a voluntary trust or conveyance based 
upon a meritorious consideration may be enforced in equity. . . . The 
consideration had its inception in this case ten years before the deeds 
were executed, and during those years the consideration was being 
carried out in fulfillment of the understanding and desire of all the 
parties directly interested. The deeds were not voluntary conveyances 


59 Jd. at 255, 88 N.E.2d at 852. 
6 Jd. at 256, 88 N.E.2d at 853. 
61 335 Ill. 52, 166 N.E. 477 (1929). 
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in the generally accepted sense in which that word is used. They were 
for a consideration, and equity had jurisdiction to reform the errors in 
the description of the land.” * 


A similar case, but one which can be readily distinguished on its facts, 
is Legate v. Legate.* There the supreme court also held that a grantee who 
received her deed in consideration of past services was entitled to reforma- 
tion of the instrument. In that case, however, there was no evidence that 
the grantee had rendered the services in pursuance of an agreement that 
she was to receive a deed in payment therefor. The grantee was a sister of 
the grantor, and she sought reformation of the deed as against the son and 
only heir of the grantor. For years the grantor had lived with his mother, 
the sister-grantee, and other members of his family. The mother was very 
old and an invalid; and the household duties were assumed by the sister- 
grantee. The grantor was bedridden during the last months of his life and 
was nursed by the sister, who also prepared his meals and otherwise min- 
istered to his needs. When informed that he was about to die, he requested 
a notary public to prepare a deed to certain town lots which he desired to 
convey to his sister. By mistake the notary failed to include all the lots in 
the deed. The instrument was executed by the grantor, and after his death 
the sister went into possession of the lots which she understood were de- 
scribed in the deed. When it was discovered that the deed had failed to 
describe all the lots, the defendant, as the sole heir of the grantor, brought 
an action of ejectment against the sister and recovered a judgment in that 
action. Thereupon the sister filed a bill for reformation of the deed, pray- 
ing that the omitted lots be included within the description in the instru- 
ment. 

The court stated the issue concisely: 


“The only legal question arising under these facts is whether there 
was a valuable consideration for the conveyance which would entitle 
the appellant to have the mistake corrected by a court of equity. If 
the grantor attempted to make a deed to appellant without any valu- 
able consideration and such conveyance was so imperfectly executed 
as to not accomplish his purpose, a court of equity will not lend its aid 
to make the gift perfect by reforming the deed.” ® 


The defendant contended, and the lower court found, that the deed 
“was voluntary and intended merely as a gratuity because the evidence 
does not show that there was an antecedent contract to pay for the services 
rendered to the grantor, and that under the existing circumstances no 
contract would be implied by law” and that “where members of a family 


62 Td. at 59-60, 166 N.E. at 480. 
63 249 Ill. 359, 94 N.E. 498 (1911). 
% Id. at 363-64, 94 N.E. at 500. 
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reside together and some of them render services for the others, the pre- 
sumption of law is, arising from the relation, that such services are rendered 
gratuitously, and that no recovery can be had for such services without 
proving an express contract or circumstances from which the law would 
imply a contract.” ® The majority of the court rejected this contention, 
saying: 


“Under the evidence in this case it is clear that Israel Legate was not 
attempting to bestow a mere gift upon appellant but that he was seek- 
ing to compensate her for the valuable services she had rendered to him 
and to the family. Whether there had been any previous express con- 
tract or not, when the deed was executed it constituted a contract, and 
was, as we have seen, based upon a valuable consideration. This is all 
that the law requires in order to warrant a court of equity in reforming 
a contract... .” 


That the equities in favor of the plaintiff in Legate were strong enough 
to pull at the court’s heartstrings and to kindle its desire to achieve a favor- 
able result for the plaintiff is, of course, understandable. But the court’s 
loose statement that “when the deed was executed it constituted a contract, 
and was ... based upon a valuable consideration” is rather unpalatable. 
Indeed, it is the kind of language which can later rise to haunt a court when 
cited by counsel in support of untenable positions. Whether we have here 
an apt illustration of the familiar adage that “hard cases make bad law” the 
reader must judge for himself. Three dissenting justices, at least, appeared 
to think so, saying that the “conveyance sought to be reformed in this 
case was a voluntary one, and a court of equity ... [has] no power to 
reform such conveyance. . . . There was no legal consideration moving 
from the grantee to the grantor, and a moral consideration was not suffi- 
cient.” ®7 

A grantee in a “voluntary” conveyance, then, may not obtain a decree 
of reformation against the heirs or devisees of the grantor. May a grantor 
obtain such a decree against any person other than the grantee himself? The 
right of reformation may be asserted not only against the grantee but also 
against his heirs, devisees, or others who take “by purchase” (as that term 
is used in the law of property) either with notice of the facts or without 
payment of a valuable consideration. Mistakes in the description of the 
property, or as to the legal effect of the words used in the instrument, have 
frequently been corrected by this means. But if the grantee conveys the 
property to a bona fide purchaser for value before the grantor com- 
mences his action for reformation, the right of reformation is, of course, 


85 Jd. at 364, 94 NE. at 500. 
% Id. at 365, 94 NE. at 500. 
87 Jd. at 365, 94 NE. at 500. 
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lost. Here, as in other cases, one who acquires a legal title for value and 
without notice of equities in another, takes free from such equities. 


“Equity is averse to permitting corrections of instruments when the 
rights of strangers are involved. And it is an almost universal rule not 
to grant relief by way of reformation to the injury of innocent third 
persons such as bona fide purchasers and lien holders without notice, 
and others who have acquired intervening or vested rights and who 
cannot be placed in statu quo. It is the unalterable rule of equity that 
the purchaser for value without notice actual or constructive will not 
be affected by a latent equity, whether by lien, encumbrance, trust, 
fraud, or any other claim, and the equity to reform an instrument 
stands on the same footing as any other equity. The principle that 
where the equities are equal the legal title prevails is applicable.” * 


In Snyder v. Partridge,® a bill was filed by the mortgagee to reform a 
mortgage. The legal description of the premises, as inserted in the mortgage, 
was erroneous. The mortgagor had conveyed the premises, however, prior 
to the filing of the action for reformation. The court recognized the prin- 
ciple that reformation will not be allowed against bona fide purchasers for 
value: 


“It is a well settled doctrine, that, in cases of mistake in written in- 
struments, courts of equity will not only interfere as between the 
original parties, but also as against voluntary grantees, and purchasers 
with notice of the facts... .”™ 


It held, however, that the purchaser was liable to account to the mortgagee 
for the difference between the value of the land at the time he acquired it 
and the price which he paid for it. As to such difference the court con- 
cluded that the conveyance was “voluntary” and that the grantee was not 
a bona fide purchaser for value. 

The statement in Snyder that equity will reform an instrument as 
against “voluntary grantees and purchasers with notice of the fact” must be 
regarded as obiter dictum to the effect that such relief will not be granted 
as against bona fide purchasers for value. Very recently, however, the 
supreme court has rendered a definitive decision denying reformation as 
against such a purchaser. In Pulley v. Luttrell,” plaintiffs sought reforma- 
tion of a deed. The premises had been owned originally by H and W, hus- 
band and wife. H predeceased W, and on W’s death the administrator of 
W’s estate sold the premises to X. Thereafter X sold the premises to the 
defendants. Plaintiffs had purchased contiguous property from H and W 


6845 Am. Jur. Reformation of Instruments § 68, at 624-25 (1943). 
69 138 Ill. 173, 29 N.E. 851 (1891). 

10 Td. at 180, 29 N.E. at 852. (Emphasis added.) 

113 Ill. 2d 355, 148 N.E.2d 731 (1958). 
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and they contended that they had intended to buy, and H and W had in- 
tended to sell, an eighteen-foot strip which was part of the premises 
embraced in the legal description in the deed from H and W to X and 
from X to the defendants. The defendants contended that whatever rights 
plaintiffs might have had to reform the deed as against the original grantees 
such rights could not be asserted against defendants as bona fide purchasers 
for value. The supreme court sustained this contention, saying: 


“It is well established that courts of equity will reform a deed upon 
the ground of mistake of fact, mutual and common to the parties, and 
in existence at the time of execution of the instrument, showing that 
the parties intended to say a certain thing and, by mistake, expressed 
another, when satisfactory evidence of mistake is presented, leaving no 
reasonable doubt as to the mutual intention of the parties. . . . How- 
ever, it is equally well understood that equity will not reform a deed 
against subsequent bona fide purchasers for value, without notice of 
the mistake or of facts which should put them on inquiry. ... 


“If we assume that the facts would justify reformation of the deed as 
between the original parties, the Carters and the plaintiffs, we must still 
determine whether the defendants were bona fide purchasers for value 
and without notice of the alleged mistake or any facts which would put 
them on inquiry. 


“There is an absence of proof ... of any knowledge of the allegedly 
erroneous description on the part of the defendants, which would put 
defendants on inquiry as to any claim of the plaintiffs in the 16-foot 
tract of land.... 

“We can therefore only conclude from this record that the defend- 
ants were bona fide purchasers for value, without knowledge of any 
pre-existing claim of plaintiffs to the land, and without notice of any 
facts sufficient to put them on inquiry... .” 


Insurance Policies 


Some of the most interesting—certainly some of the most unusual— 
situations in which the remedy of reformation has been used have been 
those involving policies of insurance. Policies have been reformed where 
incorrectly drawn as a result of fraud, accident, or mistake, but the ground 
relied upon most frequently, of course, is mutual mistake of fact. In some 
cases reformation is sought by the insured, and in some by the insurer; in 
some the insured has been misdescribed or one of the insureds has been 
omitted, while in others the property or other subject matter of the policy 
has been misdescribed. 

In Metropolitan Life Ins. Co. v. Henriksen," plaintiff issued an “ordi- 


72 Jd. at 358-60, 148 N.E.2d at 733, 734. 
736 Ill. App. 2d 127, 126 N.E.2d 736 (1st Dist. 1955). 
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nary life” policy in the amount of $1,000 when the insured was twelve years 
of age. The annual premium was $16 for the first twenty years and, if the 
policyholder elected to continue the policy, $10 thereafter until his death. 
At the end of the twenty-year period the insured, in lieu of continuing the 
policy, had a right to elect any one of four plans of settlement. One of the 
plans contemplated an annuity contract providing for a yearly payment 
of $10.51 during the insured’s lifetime. Through a typographical error the 
policy provided for “the yearly payment of $1051 during the lifetime of 
the insured” instead of $10.51. If this error could not be corrected, the 
insured would receive benefits amounting to one hundred times those con- 
templated when the policy was issued. The appellate court affirmed a 
decree reforming the policy. The policy had been in the insurer’s hands on 
four different occasions for the purpose of making a change of beneficiary 
and noting a loan and repayment. On none of these occasions was the error 
noticed by the employees of the insurer. The principal contention made 
by the insured was that reformation was barred by the familiar “incon- 
testable” clause. The appellate court rejected this contention on the theory 
that this did not constitute “a contest of the policy, but a prayer to make a 
written instrument speak the real agreement of the parties.” 

In Tri-City Transp. Co. v. Bituminous Cas. Corp.,™ plaintiffs, a trans- 
portation company and X, sought reformation of a Workmen’s Compen- 
sation Policy so as to include X as an insured. X was engaged in business 
as an individual proprietor, operating a restaurant and novelty business in 
the headquarters of the transportation company. He was also the controlling 
stockholder in the transportation company. The complaint alleged that both 
that company and X had applied for the policy, with the intent that the 
employees of each be covered; that X discovered that the policy covered 
the transportation company alone; and that the insurer then sent him a 
rider to be attached to the policy but that through a mutual mistake of the 
parties the rider failed to make X, individually, an insured. The policy had 
been placed with the insurer through a broker who admittedly was not 
its agent. The trial court held that the mistake existed on the part of X 
only, but that the insurer was estopped from asserting that the mistake was 
not mutual. The appellate court reversed this judgment and rendered judg- 
ment for the defendant. It held that since the broker was not the insurer’s 
agent his knowledge of X’s intention did not constitute knowledge of the 
insurer and that the plaintiffs could not urge an estoppel “against one who 
was ignorant of the facts.” 

In Towne v. Towne," H obtained a life insurance policy naming W, 
his wife, as beneficiary. Thereafter the policy was exchanged by him for 
another policy. His purpose in making this change was to name W as a 


7 311 Ill. App. 610, 37 N.E.2d 441 (4th Dist. 1941). 
75 191 Ill. 478, 61 N.E. 426 (1901). 
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beneficiary as to one-half of the proceeds of the policy, and his heirs as 
beneficiaries as to the other one-half, and he made a written request to the 
company for that purpose. Subsequently, the company reincorporated, 
and it arranged for an exchange of all outstanding policies for new ones. 
To effect such an exchange, H signed an application requesting that the 
new policy be for the same amount aad with the same beneficiaries as the 
policy then outstanding. Through an error on the part of the company, W 
alone was named as the beneficiary in the new policy. H was unaware of 
the error, and shortly before his death he directed W to obtain the policy 
from his safe deposit box and retain it in her possession until after his death. 
H’s children, as his heirs at law, brought an action to reform the policy. The 
court held that they were entitled to a decree correcting the policy so as to 
make one-half of the proceeds thereof payable to W and one-half to them. 

In Beddow v. Hicks,” the court held that where the insured relied 
upon the superior judgment of the agent for the insurer, and a mistake was 
made in the terms of the policy, the insured was entitled to a decree of 
reformation. There the insureds, father and son, sought reformation of a 
fire insurance policy. They had entered into a contract to purchase real 
estate from X on an installment basis. The contract and X’s deed were de- 
livered to an escrowee, with directions to deliver the deed to the purchasers 
when the payments were completed. The insurance company previously 
had issued a fire insurance policy covering the building involved and 
naming X as the insured. When the plaintiffs and X signed their contract, 
an agent of the insurance company was directed to issue a policy protecting 
the interests of both the seller and purchasers. The policy which the com- 
pany issued, through this agent, named X alone as the insured, and this 
policy was renewed from year to year until the premises were destroyed 
by fire. Plaintiffs then discovered the error in the policy and brought an 
action to reform the instrument. The appellate court affirmed the decree 
of reformation which had been entered in the court below, saying: 


“The rule has been frequently announced in a long line of decisions 
in this state that in order to justify the correction or reformation of a 
deed or insurance policy in equity, the evidence that there was a mutual 
mistake by the parties in the terms alleged must be of a very strong and 
convincing character. It is also undoubtedly true that where a mutual 
mistake is made in the terms of a contract of insurance, a court of equity 
will in a proper case between the proper parties rectify the mistake 
under the same rules and circumstances as under the rules by which 
any other contract would be rectified, and when it is so corrected, such 
court will retain jurisdiction to enforce it as between the parties thereto 
and their privies according to its terms as so corrected and as mutually 
intended and agreed upon by the parties thereto.” 7 


76 303 Ill. App. 247, 25 N.E.2d 93 (3d Dist. 1940). 
77 Jd, at 254-55, 25 N.E.2d at 96. 
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The courts of this state have held that reformation is the appropriate 
remedy to correct mutual mistakes in insurance policies in the following 
situations, among others: 


(1) where an individual partner alone was named as the insured, in- 
stead of the firm; 78 

(2) where a policy was written in the name of the husband of the 
owner of the property, the wife’s name being omitted, and it also failed 
to describe the property correctly; * 

(3) where the insurance agent prepared a contract for the sale of the 
property, was requested by the parties to have the policy issued in the 
names of the vendor and the vendees, and knew that there was an out- 
standing undivided one-fourth interest in the property in a minor heir 
but did not mention such heir in the policy, and when loss occurred the 
insurer attempted to rely on provisions in the policy declaring the in- 
strument void if the interest of the insured were other than an uncon- 
ditional estate in fee simple; °° 

(4) where the insured and the insurer’s agent understood that the 
policy which the insured ordered was to cover a tractor and trailer, 
but the policy as written did not refer to the trailer though the premium 
was based on the value of both, and when loss occurred the insurer at- 
tempted to avoid liability for the trailer; *4 

(5) where a fire insurance policy covered an “old barn” and “new 
barn” and the “contents” of one of them (without specifying which), 
and the contents had been kept in the old barn but were removed to 
the new barn when the policy was issued, and the insured had intended 
to have them insured as the contents of the new barn, and when loss oc- 
curred the insurer attempted to avoid liability for the loss of the con- 
tents in the new barn; ® 

(6) where the expiration date stated in the policy was erroneous; * 
(7) where an automobile liability policy was purchased by a father 
for his son, but was erroneously written so as to show the father to be 
the owner of the car, and the mistake was not discovered until the acci- 
dent occurred, an injured party, after execution on a judgment against 
the driver of the car was returned unsatisfied, was granted reformation 
of the policy and permitted to enforce the policy as reformed;* 

(8) where P, who was illiterate (a fact known to the insurer’s agent), 
obtained a fire insurance policy from the agent and informed the agent 
that the premises might remain vacant, at times, as long as fifteen days 


78 Keith v. Globe Ins. Co., 52 Ill. 518 (1869). 

7 German Fire Ins. Co. v. Gueck, 130 Ill. 345, 23 N.E. 112 (1889). 

80 Beddow v. Hicks, 303 Ill. App. 247, 25 N.E.2d 93 (1940). 

81 Stoltz v. National Indem. Co., 345 Ill. App. 495, 104 N.E.2d 320 (1st Dist. 1952). 

82 Clinton Mut. County Fire Ins. Co. v. Zeigler, 101 Ill. App. 165 (3d Dist. 1901), 
appeal dismissed, 201 Ill. 371, 66 N.E. 222 (1903). 

83 Mercantile Ins. Co. v. Jaynes, 87 Ill. 199 (1877). 

84Ladone ex rel. Ware v. National Cas. Co., 279 Ill. App. 258 (1st Dist. 1935). 
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but was assured by the agent that the premises could remain vacant for 
thirty days without affecting P’s coverage, and when loss occurred the 
insurer attempted to avoid liability under a provision in the policy that 
if the building became unoccupied without the company’s consent the 
policy should be void.% 


Settlement of Accounts 


A decree of reformation may be granted where a settlement of ac- 
counts is based upon a mutual mistake, or, of course, a mistake on one side 
and fraud on the other. Where partners settle their accounts the settlement 
may be reopened in order to secure plaintiff's right to a share in assets 
which he subsequently discovered had been omitted from the account on 
which the settlement was based. In Phillips v. Reynolds,®* P and D, part- 
ners, agreed to sell certain land and share the profits. D showed P what 
purported to be a written contract of sale at a specified price. P relied on 
D’s representation and accepted his share of the profits on the basis of the 
alleged sale, settling his accounts with D without knowing that the amount 
received for the land exceeded the amount represented by D. The court 
held that he was entitled to have the settlement reformed. 


Promissory Notes 


Negotiable instruments, of course, present problems somewhat different 
in kind from most instruments sought to be reformed. A maker of a 
promissory note which is negotiable in form is faced with the urgency of 
filing his reformation action and obtaining injunctive relief quickly if he 
would avoid the consequences of negotiation to a holder in due course. So 
long, however, as the instrument is not in the hands of such a holder, a 
promissory note, like other instruments, is subject to reformation. The need 
for prompt action here is similar to the need of a grantor who would avoid 
the consequences of the conveyance of the real estate described in his deed 
to a bona fide purchaser for value. In Gawne v. O’Connell,8" the decedent 
had signed a note which read: 


“Tllinois Real Estate Trust 
“A Common Law Trust 
(Illinois Real) 
(Estate Trust) 

( Seal ) 
“Frederick J. Selden, Prest. 
“Daniel Gawne.” 


85 Continental Ins. Co. v. Ruckman, 127 IIl. 364, 20 N.E. 77 (1889). 
86 236 Ill. 119, 86 N.E. 193 (1908). 
8t 287 Ill. App. 73, 4 N.E.2d 501 (ist Dist. 1936). 
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The note was payable to a bank which became insolvent. After Gawne’s 
death the receiver of the bank filed a claim on the note against Gawne’s 
estate, and the claim was allowed. The executrix appealed to the circuit 
court, and while the appeal was pending in that court, she filed a complaint 
in equity, asserting that through mistake Gawne had signed his name to 
the note individually, that it had been the intention of all parties that the 
words “as Treasurer” should follow the signature and that these words had 
been omitted by mutual mistake. She alleged that the receiver was not a 
holder in due course but an assignee of the payee bank. 

An appeal in the circuit court from the order of the probate court 
allowing the claim, and the issues in the equity proceeding to reform the 
note, were heard under an order of consolidation entered by the circuit 
court. That court, after hearing the consolidated cases, rendered judgment 
against the estate on the note and dismissed the complaint in the equity 
case. An appeal to the appellate court followed. That court reversed the 
judgment of the circuit court and remanded the case with directions to 
reform the note so as to show that Gawne has signed “as Treasurer” and 
not in his individual capacity. The court said: 


“In Vial v. Norwich Union Fire Ins. Soc. of Norwich, England, ... 
the general rule was clearly stated, supported by many citations, that 
‘where a mutual mistake is made in the terms of a contract .. . a court 
of equity will in a proper case between the proper parties rectify the 
mistake .. . and when it is so rectified such court will retain jurisdiction 
to enforce it as between the parties to it and their privies, according to 
its terms as so rectified.’ And in Sheehan v. Reardon, . . . it was said 
that while in law the parties to a written contract are bound by its terms 
as executed, if bound at all, courts of equity have the right in proper 
cases to reform contracts and to enforce them as reformed, citing many 
cases. 

“The evidence in the instant case demonstrates conclusively that it 
was never intended that the note should impose any personal liability 
on Daniel Gawne, and that through inadvertence and oversight he had 
failed to add to his name the words ‘as Treasurer.’ 


“ 


“Many other cases might be cited holding that a court of equity may 
grant relief from a mistake of fact where it would be inequitable to do 
otherwise and where no intervening rights are asserted... . And a 
court of equity should decree that a negotiable instrument be reformed 
on its face where through mutual mistake it does not express the in- 
tention of the parties thereto. ... 

“Counsel for defendant bank cite the cases of Hypes v. Griffin... 
and Herman v. Metropolitan Petroleum Co. . . . as holding that oral 
testimony will not be permitted to show that the signer of a note, indi- 
vidually, was not to incur any personal liability. In those cases the 
payees of the respective notes were seeking to recover in actions at 
law. A different rule obtains in equity where both parties to the trans- 
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action agree that the instrument as executed did not express the true 
agreement of the parties,” 8° 


In a recent case ®® in the Illinois Appellate Court for the First District, 
the decision as to whether reformation of promissory notes would be al- 
lowed turned on the court’s consideration of the adequacy of the makers’ 
legal remedy. There the plaintiffs, officers of X Company, negotiated four 
loans on behalf of that. company, from defendant, and gave defendant four 
promissory notes. Three of the notes were signed by one of the plaintiffs 
and one of them by the other plaintiff, immediately under the typewritten 
name of the company. There was nothing on the face of the notes to indi- 
cate that plaintiffs were signing as officers of the company. Upon default 
defendant caused a judgment by confession to be entered against the plain- 
tiffs and the company. Thereupon plaintiffs brought an action in equity to 
reform the notes by adding the words “as Secretary” to three notes and “as 
President” to the fourth note immediately after the respective signatures of 
the plaintiffs. The chancellor dismissed this action on the ground that plain- 
tiffs had an adequate remedy at law under the rules of the Municipal Court 
of Chicago, where the judgment by confession had been obtained. 

Plaintiffs contended that since reformation is an equitable remedy and 
the Municipal Court of Chicago has no equitable jurisdiction, their remedy 
at law was inadequate—that any attempt by them to prove in that court 
that they had intended to sign the notes in a representative capacity would 
be met by the parol evidence rule and that an equity action was the only 
method of avoiding the application of that rule. They placed considerable 
reliance on Gawne v. O’Connell in support of this contention. 

The appellate court affirmed the chancellor’s dismissal of the suit on 
the ground that a municipal court rule was “substantially identical with 
Section 72 of the Civil Practice Act ® and therefore the construction of 
this Act is controlling.” The court held that under that section there had 
been a fusion of law and equity sufficient to enable a court of law, when 
the occasion demands it, to apply equitable principles in administering the 
relief available thereunder. The court took the view that plaintiffs must 
proceed under that section for relief from the judgment by confession, and 
that any equitable grounds for relief could be urged in the municipal court. 

This case presents an interesting paradox. If the promissory notes had 
not contained warrants of attorney authorizing judgment to be taken by 
confession, the holder would have brought suit in the usual way and the 
makers would have been served with process. If, in that action, the makers 
had attempted to prove a mutual mistake in the execution of the notes and 
that the words “as Secretary” or “as President” should be read into the 


88 Id. at 75-77, 4 N.E.2d at 502. (Emphasis added.) 
8° Frederick v. Maggio, 23 Ill. App. 2d 292, 162 N.E.2d 590 (1959). 
Itt. Rev. Stat. c. 110, § 72 (1959). 








Ba ERIN RRR TEI ENT, LISTER CN IIE TE 


SPRING] REFORMATION AND RESCISSION 33 


instruments, an objection by the payee that the proffered evidence violated 
the parol evidence rule doubtless would have been sustained. In such case, 
the only remedy available to the makers would be an action in equity for 
reformation. But in the case at bar the notes authorized a judgment by 
confession, and the appellate court held that on a motion to “open” that 
judgment the makers could obtain, under the municipal court rule, all the 
relief available to them in an equity action. 

In some respects this holding appears anomolous: Where a judgment 
by confession has been rendered, the makers may not bring an action in 
equity because, under the theory of the appellate court case, their remedy 
under the municipal court rule is adequate. But where no judgment by con- 
fession has been rendered, the makers must bring an action in equity be- 
cause the court of law will not permit them to assert their equitable defense. 
Here the court appears to ignore the fact that when a judgment by con- 
fession has been “opened” and the defendant has been given leave to appear 
and defend on the merits, the trial of the case proceeds in all respects like 
any other suit at law, and the rules of evidence are the same in both cases. 
Is the defendant against whom judgment by confession has been rendered 
to be permitted, in effect, to have the notes reformed by the court of law, 
whereas he would have no such right if sued in the usual way and served 
with process issued by the same court? 

Moreover, since the instruments are negotiable, it would seem that 
the jurisdiction of equity to reform them should be retained in order to 
afford appropriate injunctive relief to the makers while the instruments 
are still in the hands of the payees and before they are negotiated to holders 
in due course. 

The appellate court made one additional observation which should be 
considered here. It said, “We agree that when the legislature creates a new 
post-judgment remedy, by motion under a statute, without restricting the 
jurisdiction of equity, that jurisdiction remains unaffected.” ®! Yet it would 
seem that, having agreed to this proposition, the court immediately aban- 
doned it; for it held that the court of equity had no jurisdiction on the 
ground that the makers’ legal remedy was adequate. The court justified its 
conclusion by saying that the decision “will in no way affect the jurisdiction 
of equity in the normal suit for reformation begun before a judgment is 
rendered at law on the instrument.” But the jurisdiction of equity to reform 
the instruments after the judgment at law is rendered (a jurisdiction which 
was undoubted prior to the passage of section 72 of the Civil Practice Act) 
is affected by the decision—a result which is difficult to reconcile with the 
court’s assertion that it accepts the proposition that when a new remedy 
is created by statute the jurisdiction of a court of equity “remains un- 
affected.” 


123 Ill. App. 2d at 297, 162 N.E.2d at 593. 
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Whether equity, having once acquired jurisdiction in a certain area of 
the law, will abandon that jurisdiction if the courts of law later give an 
adequate remedy, has been a much mooted question in some jurisdictions. 
In Illinois, however, the courts have consistently held that equity will not 
surrender jurisdiction in such cases. 

In Chapman v. American Sur. Co.,®? it was contended that since the 
legislature had conferred jurisdiction on the probate court to settle the 
accounts of guardians, such jurisdiction had been removed from the court 
of chancery. The court held otherwise, saying: 


“Wherever that court has, as a part of its inherent powers, jurisdiction 
in certain matters, such jurisdiction is not, in general, lost or abridged 
where other courts have acquired jurisdiction to grant the same or 
different relief... .” % 


In Jay-Bee Realty Corp. v. Agricultural Ins. Co.,°* twenty-two insur- 
ance companies were made defendants in an action in equity, and a decree 
was entered determining their several liabilities under a large number of 
fire insurance policies covering a hotel building and the personal property 
contained therein. The companies contended that the action was not cog- 
nizable in equity, on the theory that since the Civil Practice Act “now 
permits a single action at law against all the defendants to recover the 
amount due from each, equity should not assume jurisdiction to avoid 
multiplicity of suits.” The court rejected this contention, saying: 


“Jurisdiction to avoid multiplicity of suits has long been exercised by 
courts of equity. This jurisdiction is not taken from equity by statutes 
permitting the joinder of many causes of action that formerly were not 
permitted to be joined in one action at law.” % 


In Labadie v. Hewitt, the court said: 


“It has been repeatedly held, that when the General Assembly gives 
a new remedy, by petition, under the statute, it in nowise affects the 
jurisdiction of the court of chancery; that the new remedy is cumu- 
lative; that the court of chancery may proceed under its original juris- 
diction as though the cumulative remedy had not been given, unless 
limited or restricted by statute... .” 


Wills 


There remain to be considered the Illinois cases which hold that equity 
is without jurisdiction to reform a will. It has been said that the “power or 


92 261 Ill. 594, 104 N.E. 247 (1914). 

93 Td. at 604, 104 N.E. at 252. 

% 320 Ill. App. 310, 50 N.E.2d 973 (1st Dist. 1943). 
95 Jd. at 315, 50 N.E.2d at 976. 

96 85 Ill. 341, 342 (1877). 
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duty of courts is limited to construing wills as they find them, and courts 
are without power, under the guise of interpretation, to change wills or 
draft new wills or to reform them on the ground of mistake.” % 

In Revard v. Revard,®* the decedent left a will whereby he devised “lot 
9 in block 10” to his wife, W. He never owned lot 9, but he did own lot 
10. The misdescription was due to a mistake of the scrivener. After the 
testator’s death, W took possession of lot 10 and later sold it to the plaintiff, 
who was the son of decedent and W, for a valuable consideration. After 
W’s death the plaintiff sought a decree that he was the owner of lot 10, 
joining as defendants to the action three other sons and four grandchildren. 
A demurrer to the bill was sustained, and the case went to the supreme 
court on the pleadings. That court affirmed the decree on the ground that 
“to grant the relief prayed for in this bill would simply amount to a decree 
reforming the will by correcting the mistake therein made with reference 
to the lot devised.” 

In Bingel v. Volz, the testator apparently had desired to devise ninety 
acres to a son, S, and the remaining seventy acres in a 160-acre tract to a 
daughter, D. The will described the tract as being located in the northwest 
quarter, whereas it should have been described as located in the southwest 
quarter. The court held that it could give no relief to S and D, and the 
property descended by intestacy to all the children of the testator. The 
court said: 


“The counsel for the appellant, while admitting that equity will not 
entertain a bill to reform a will, seems to us to be seeking to accomplish 
essentially the same thing under the guise of an attempt to construe the 
will. It is admitted that the terms of the devise to the appellant, on 
their face, are clear and unambiguous, and that they accurately de- 
scribe a tract of land in existence, and capable of being readily identified, 
and which, if the testator had owned it, would have passed to the ap- 
pellant by the terms of the will.” 


“It involves more than construction; it requires reformation; and in this 
State, at least, courts of equity have persistently refused to entertain 
bills to reform wills.” 1° 


One reason which is sometimes given for the refusal of equity to re- 
form a will is that the beneficiary under the instrument is said to have no 


97 36 Int. Law & Prac. Wills § 201 (1958). 

98 285 Ill. 564, 121 N.E. 212 (1918). 

For other cases holding that equity will not reform a will, see Fuller v. Fuller, 
315 Ill. 214, 146 N.E. 174 (1925); Brown v. Ray, 314 Ill. 570, 145 N.E. 676 (1924); Engel- 
thaler v. Engelthaler, 196 Ill. 230, 63 N.E. 669 (1902); Bingel v. Volz, 142 Ill. 214, 31 
NE. 13 (1892). 
100 142 Tl. 214, 31 N.E. 13 (1892). 
101 Jd, at 221, 226, 31 N.E. at 15, 17. 
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equity against the heirs. A more practical reason would appear to be that 
the question arises when the testator’s lips have been sealed by death, and 
to permit reformation would open the door to fraud. Illustrative of this 
danger is the case of Engelthaler v. Engelthaler.°2 There the will devised 
a life estate in his homestead lot known as lot 23 to the testator’s wife (who 
predeceased him). It then proceeded to devise “my homestead lot known 
as lot 23 subject to the payment to my daughter” of various sums of money, 
but it failed to name the devisee of the fee. Plaintiff, the testator’s son, 
contended that the testator had directed the scrivener so to word the will 
that the fee would vest in the son subject to the life estate in the testator’s 
wife. He sought to correct and reform the will by adding after the phrase 
“my homestead lot known as lot 23” the words “to my son, Ferdinand 
Engelthaler.” The supreme court held that courts of equity “have no 
power to add to or reform a will on the ground of mistake.” 


Is Paro: EvipeNce ADMISSIBLE IN AN ACTION FOR REFORMATION? 


The objection to parol evidence in an action for reformation is fre- 
quently made on two grounds: (1) the parol evidence rule precludes the 
admission of evidence which contradicts or varies the terms of a written 
instrument; and (2) where real estate is involved the Statute of Frauds is 
violated if oral testimony as to the agreement of the parties is received. 

That parol evidence is admissible in an action for reformation, how- 
ever, would seem almost to be self-evident. This equitable remedy is neces- 
sary to the complete administration of justice precisely because the parol 
evidence rule precludes a court of law from hearing evidence which contra- 
dicts or varies the terms of a written instrument. 

In Krabbenhoft v. Gossau,! the court held that the chancellor had 
properly received parol evidence in an action to reform a written real estate 
sale contract by correcting a misdescription of the property involved. The 
chancellor had entered a decree for reformation and for specific perform- 
ance of the contract as reformed. The supreme court said: 


“Counsel take the position that the description as given in the contract 
is ‘plain, clear and unambiguous and can only apply to the property 
described therein,’ and that the terms cannot be varied by parol. If the 
record showed that there was property to which the description as 
given in the contract actually fitted and that Gossau owned it, counsel 
would stand on firmer ground in making such contention; but such is 
not the case. As it is, the argument thus made is fittingly answered in 
Walden v. Skinner, . .. where the court said: ‘Courts of equity afford 
relief in case of mistake of facts and allow parol evidence to vary and 


102 196 Ill. 230, 63 N.E. 669 (1902). 
108 See note 7 supra. 
104 337 Ill. 396, 169 N.E. 258 (1929). 
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reform written contracts and instruments when the defect or error 
arises from accident or misconception, as properly forming an exception 
to the general rule which excludes parol testimony offered to vary or 
contradict written instruments. Where the mistake is admitted by the 
other party, relief, as all agree, will be granted, and if it be fully proved 
by other evidence . . . the reasons for granting relief seem to be equally 
satisfactory. . . . Evidence of fraud or mistake is seldom found in the 
instrument itself, from which it follows that unless parol evidence may 
be admitted for that purpose the aggrieved party would have as little 
hope of redress in a court of equity as in a court of law. ... When the 
deed or other written instrument is duly executed and delivered, the 
courts of law hold that it contains the true agreement of the parties 
and that the writing furnishes better evidence of the sense of the parties 
than any that can be supplied by parol; but courts of equity .. . have 
a broader jurisdiction, and will open the written contract to let in an 
equity arising from facts perfectly distinct from the sense and con- 
struction of the instrument itself.’ ” 1% 


Where a statutory provision, such as the Statute of Frauds, is applicable 
to the transaction, somewhat greater difficulty is encountered in receiving 
parol evidence. Bispham states the problem succinctly: 


“The general principle . . . that where no statutory provision inter- 
venes, parol evidence is admissible for the purpose of correcting a mis- 
take in a written instrument and of carrying it into effect as corrected 
(in other words, for the purpose of applying the equitable remedy of 
reformation), has been adopted by many decisions throughout the 
United States; but relief will be granted only when there is a plain mis- 
take clearly made out by satisfied proofs... . 


“Where the Statute of Frauds intervenes, the admissibility of parol 
evidence is necessarily attended with greater difficulty. The power to 
reform is to be exercised with great caution, to avoid infringing upon 
the Statute.” 1% 


But even where the Statute of Frauds applies, our supreme court has 
held that parol evidence is admissible. In Froyd v. Schultz, a bill was 
filed to reform a written real estate sale contract and for specific per- 
formance. The bill alleged that the parties had agreed to exchange certain 
properties, but that when the agreement was reduced to writing the instru- 
ment “by mistake failed to fully describe the premises intended to be con- 
veyed” and that the parties “under the mistaken impression that said writ- 
ing contained a sufficient legal description of the premises involved, duly 


executed the same.” The chancellor sustained a demurrer to the bill and the 


105 Jd, at 407-08, 169 N.E. at 263. 
106 BisPpHAM, PRINCIPLES OF Equity §§ 470, 381 (7th ed. 1905). 
107 260 Ill. 268, 103 N.E. 220 (1913). 
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complainant appealed. The supreme court reversed the decree and held 
that the bill stated a good cause of action for reformation, saying: 


“The jurisdiction of courts of equity to correct mistakes in written con- 
tracts is too well established to require discussion. Most of the cases 
which present difficulty in the exercise of this jurisdiction relate to 
contracts which by the Statute of Frauds and Perjuries are required to 
be evidenced by writing. Errors in contracts of this character which 
arise either from mistake, surprise or fraud, the correction of which 
requires a resort to parol evidence, range themselves into two general 
classes: those in which the writing includes subject matter or pro- 
visions in excess of or beyond the intention of the parties, and contracts 
in which certain portions of the subject matter or some of the terms 
are omitted from the writing. . . . There is substantial unanimity in the 
cases that courts of equity have the power to reform contracts of the 
first class,—that is, to strike out of the written instrument all subject 
matter not embraced within the actual agreement of the parties. In so 
doing the court is merely enforcing the written agreement as to certain 
matters within the intention of the parties and refusing to carry it out 
in respect to those matters which have gotten into the agreement by 
mistake, surprise or fraud. When it becomes necessary, however, to 
import into the writing the description of some property or some clause 
or limitation of which the writing itself gives no hint, some courts 
have refused to carry the doctrine of reformation to that extent, and 
the reason assigned for this conclusion is, that to bring into the contract, 
by parol evidence, new subjects or new provisions would be, in effect, 
to make a new contract between the parties. . . . But in this State the 
doctrine of reformation has never been limited to cases in which some- 
thing had been inserted in the writing beyond the intention of the 
parties, but, when a proper case has been presented and clearly proven, 
relief has been granted where it was clearly shown that some of the 
terms or provisions of the agreement or some part of the subject matter 
had been omitted through accident, fraud or mistake.” 18 


The supreme court, in Froyd, cited with approval the early case of 
Hunter v. Bilyeu,’® in which the authorities bearing upon the subject were 
reviewed. In that case, in answer to the contention that the contract was 
within the Statute of Frauds and that to import anything into it that it did 
not contain would violate that statute, the court said that that act had no 
application to such cases.1!° 

In Schmitt v. Heinz," the court said, “In an action to reform a written 


108 JJ, at 270-71, 103 NE. at 221. 

109 30 Ill. 228 (1863). 

110 See also Koch v. Streuter, 218 Ill. 546, 75 N.E. 1049 (1905); Dinwiddie v. Self, 
145 Ill. 290, 33 N.E. 892 (1893); Schwass v. Hershey, 125 Ill. 653, 18 N.E. 272 (1888); 
Kelly v. Trumble, 74 Ill. 428 (1874). 

1115 [ll. 2d 372, 379, 125 N.E.2d 457, 460-61 (1955). 
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instrument, parol evidence is admissible to show a mistake, and the Statute 
of Frauds is not applied in such cases to exclude oral testimony.” 


THE BurpDEN OF PRrooFr IN REFORMATION ACTIONS 


Although in the normal civil action a party having the burden of proof 
(the “risk of non-persuasion”) is required to prove his case by a preponder- 
ance of the evidence, in actions for reformation proof in excess of a pre- 
ponderance is required. Since courts of equity, in granting this relief, are 
generally compelled to disregard either the parol evidence rule or the Statute 
of Frauds or both, they require as a counter-balance that the mistake, acci- 
dent, or fraud be proved by more than a preponderance of the evidence. 

In Christ v. Rake,” the court said: 


“Where contracting parties have reduced their agreement to writing 
it is presumed to express their mutual intention, and that presumption 
does not yield to any claim of a different intention unless the evidence 
of a mutual mistake is of a strong and convincing character. A written 
instrument will not be reformed on the ground of mistake unless the 
evidence that it does not express the intention of the parties is such as 
will strike all minds alike as being unquestionable and free from reason- 
able doubt. The remedy of reformation on account of an alleged mis- 
take is never granted upon a probability nor upon a mere preponder- 
ance of the evidence, but only upon evidence amounting to a cer- 
tainty.” 118 


This language appears to go far beyond that of any of the more recent 
Illinois cases which have considered the extent of the plaintiff's burden in 
these actions. The plaintiff’s burden, as stated in Christ v. Rake, would be 
as great as the state’s burden in a criminal case. But neither the courts of 
this nor of other states have generally imposed so heavy a burden on the 
plaintiff. Thus, in Hunter v. Bilyeu, the court required “the strongest and 
most convincing evidence”; and in Pulliam v. Pernsoneau 14 “clear and un- 
questionable evidence” was the measure insisted upon by the court. In 
some jurisdictions it has been asserted that “the proof must be of the most 
convincing character”; 115 that it must be “clear, strong and satisfactory”; 116 
and that “the evidence must be clear, unequivocal and decisive, not evidence 
which hangs equal or nearly equilibrio.” 47 Although the phrase “beyond 
a reasonable doubt” has been used in a few cases, such as Christ v. Rake, it 
was held in Southard v. Curley 118 that the phrase, when used in these cases, 


112 287 Ill. 619, 122 N.E. 854 (1919). 

118 JJ, at 622, 122 N.E. at 855. 

114 33 ll. 374, 378 (1864). 

115 64 Conn. 28, 29 Atl. 133 (1894). 

116 Altro v. Gowland, 90 N.Y. Supp. 796 (1904). 

117 United States v. Munroe, 27 Fed. Cas. No. 15,835 (D. Mass. 1830). 
118 134 N.Y. 148, 31 N.E. 330 (1892). 
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was not meant in the technical sense of the criminal law. The view generally 
taken today is well stated in Harley v. Magnolia Petroleum Co.: 11® 


“The rule governing the reformation of deeds is that equity will pro- 
vide such remedy on the ground of mutual mistake where the mistake 
is one of fact and not of law, and where the proof clearly and con- 
vincingly shows that a mistake was made, and that it was mutual and 
common to both parties. .. . Where contracting parties have reduced 
an agreement to writing it is presumed that the writing expresses their 
mutual intention, and this presumption does not yield to any other con- 
clusion unless the evidence as to a mistake is of a strong and convincing 
cherecter....." 


In any event, the question of the extent of plaintiff's burden is largely 
an academic one, since in reformation cases there is generally no jury trial 
(a jury being impaneled in equity cases only rarely and then serving merely 
in an advisory capacity); and the difference in the description of the plain- 
tiff’s burden in the various decisions is not likely to have much influence 
on the chancellor. 


Is THE PLAINTIFF’s NEGLIGENCE A Bar TO AN ACTION FOR REFORMATION? 


A constantly recurring question is whether the plaintiff's negligence 
constitutes a bar to an action for reformation. A number of jurisdictions 
have held that it does. Their conclusion is bottomed on the maxim that 
equity aids the vigilant “and will not extend its aid, by reforming an instru- 
ment, to one who has been guilty of culpable negligence, especially when 
the change might injuriously affect the rights or status of the other party 
to the instrument or of innocent third persons.” 1?° If, for example, “the 
party complaining had within his reach the means of ascertaining the true 
state of facts and, without being induced thereto by the other party, neg- 
lected to avail himself of his opportunities for information” #1 there are 
cases which hold that his action for reformation will not lie.1?? 

Thus in some jurisdictions the failure of a party to an instrument to 
ascertain its true meaning and import before he becomes a party to it has 
been held to constitute negligence sufficient to bar this action.!?8 

The doctrine that the plaintiff's negligence constitutes a bar to the 
action, upon close analysis, seems to be unsound. The ground most fre- 
quently urged as a basis for reformation is a mutual mistake of the parties. 
If the plaintiff labored under a misapprehension of fact when the instru- 


119 378 Ill. 19, 27, 37 N.E.2d 760, 764 (1941). 
12045 Am. Jur. Reformation of Instruments § 78, at 631 (1943). 
121 Tq, at 632. 


122 The cases are collected in Comment, The Effect of Negligence on Reformation 
of Written Instruments, 2 De Paut L. REv. 269-73 (1953); 28 L.R.A.(n.s.) 885 (1910). 


123 See cases cited in 45 AM. Jur. Reformation of Instruments § 78 n.4 (1943). 
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ment was executed, his mistake almost invariably arose from his own neg- 
ligence; and, therefore, to hold that negligence constitutes a bar to the 
action would destroy the remedy itself in most cases. To say, on the one 
hand, that the plaintiff normally has no case for reformation unless there 
was a mutual mistake of fact, and on the other hand that if there was such 
a mistake the plaintiff is barred by his own negligence would seem to 
constitute foggy legal thinking at its worst. 

The decisions in this state—at least the more recent ones—have not 
succumbed to this distortion of legal reasoning; but they have laid down a 
rule which is as difficult to apply as the other rule is to understand. 

In Illinois Law & Practice the principle followed by the courts of 
this state is summarized thus: 


“While it has been broadly stated that plaintiff’s freedom from neg- 
ligence must appear to justify reformation of a written instrument, it 
has also been pointed out that every mistake necessarily implies some 
degree of negligence and that therefore the mere fact that the plaintiff 
was negligent will not necessarily bar his right to reformation. The 
rule is that negligence, in order to bar reformation for mutual mistake, 
must be so gross as to amount to the violation of a positive legal 
duty.” 124 


Some of the Illinois decisions have taken the view that plaintiff’s free- 
dom from negligence is a condition to the granting of relief. In Schweick- 
hardt v. Chessen 1 the court, after stating the familiar requirements of 
an action for reformation, said that it “must also appear that the party seek- 
ing reformation of the contract was free from negligence.” 16 The state- 
ment in Schweickhardt that plaintiff must be free from negligence is obiter 
dictum, since the court found that there was “no evidence in the record 
tending to show a mutual mistake” and that “the record does not justify 
a reformation of the contract.” 

The view generally taken by the more recent decisions in this state is 
that negligence per se will not preclude reformation. In Blumenfeld v. 
Neuman '*7 the court said: 


“Finally, plaintiff argues that defendant was negligent in not reading 
the lease and observing the error. It should be noted that this is not an 
argument that no mistake was made, but rather that relief should be 
denied because of the negligence. This argument has been asserted in 
many cases. The general rule is: ‘Negligence to bar the reformation of 


124 31 Inn. Law & Prac. Reformation of Instruments § 10, at 298 (1957). (Emphasis 
added.) 

125 329 Ill. 637, 161 N.E. 118 (1928). 

126 To the same effect, see National Fire Ins. Co. v. Spry Lumber Co., 235 Ill. 98, 
85 N.E. 256 (1908). 

127 350 Ill. App. 306, 112 N.E.2d 742 (4th Dist. 1953). 
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a deed in case of mutual mistake must be so great as to amount to a 
violation of a positive legal duty.’ ... And the following principle 
appears in decisions from many jurisdictions: it is obvious that neg- 
ligence itself is not a defense to reformation, since there would then 
be no ground for reformation because of mutual mistake, inasmuch as 
mistakes nearly always presuppose negligence. . . .” 178 


The rule that negligence, to bar reformation, “must be so gross as to 
amount to the violation of a positive legal duty” appears to have been first 
stated in the Illinois cases in Pearce v. Osterman.'*® There, too, the assertion 
of the principle was unnecessary to the decision and must be considered 
obiter dictum. The statement appears again in Anderson v. Pettigrew 
Foundry Co.%° In that case the chancellor, on defendant’s motion, had 
dismissed a complaint for reformation of a trust deed, and the case came 
to the appellate court on the pleadings. One of the grounds for the motion 
to dismiss was that it did “not affirmatively appear that plaintiff, who seeks 
reformation, was free from negligence.” The court said: 


“Considering first the question of negligence, the law seems to be 
well established that negligence to bar the reformation of a deed in 
case of mutual mistake, must be so gross as to amount to the violation 
of a positive legal duty, and estoppel does not arise where the act of 
the party sought to be estopped was due to ignorance by reason of an 
innocent mistake. .. . The courts have pointed out that in a sense every 
mistake involves some negligence. . . .” 1% 


The appellate court held that the complaint stated a good cause of action. 

In Korosic v. Pearson,!*? two brothers, A and B, owned a parcel of 
land in joint tenancy. They agreed to a division of the lot and constructed 
a joint driveway along what they both assumed to be the true dividing 
line upon which they had agreed. Each owner erected a home, and deeds 
were executed making the division a matter of record. A survey, made at 
the instance of a subsequent purchaser of one part of the lot, disclosed that 
there had been a mistake concerning the boundary of the lot retained by the 
other owner and that his house extended over the actual line but was well 
within what every one had considered to be the true line. The supreme 
court held that such owner was entitled to a reformation of the deeds so 
as to conform with the intention of the parties. In answer to the contention 
of defendants “that if any mistake was made it was due to the negligence 
of the appellee” the court said that to constitute a bar to reformation of a 


128 1d. at 312, 112 N.E.2d at 745. 

129 343 Ill. 175, 175 N.E. 416 (1931). 
180 297 ll. App. 14, 17 N.E.2d 60 (1938). 
181 Jd, at 24, 17 N.E.2d at 64. 

182 377 Tl. 413, 36 N.E.2d 744 (1941). 
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deed the negligence “must be shown to have been of such a gross nature 
as to amount to a violation of a legal duty.” 15% 

This statement, now found in several Illinois decisions, that, to consti- 
tute a bar to an action for reformation, plaintiff’s negligence “must be so 
gross as to amount to the violation of a positive legal duty,” when closely 
examined, seems so vague as to be unworkable as a principle of law. What 
is meant, in this connection, by “positive legal duty”? And to whom is 
the legal duty owed? The concept of duty presupposes a legal relation be- 
tween parties, with a right accruing to one and an obligation devolving 
upon the other. Can it be said that a “positive legal duty” to engage in the 
transaction “without negligence” is owed by one party to the other party 
to the transaction? Can it be urged that A owes B a legal duty to read the 
instrument with care, ascertain its import and its legal effect, and investigate 
any fact or thing which he does not understand? And if he owes no such 
duty to the other party, to whom is such duty owed? To suggest that A 
owes a legal duty to himself would, of course, subvert the most funda- 
mental concepts of jurisprudence. 

One can only conclude that what the courts mean is this: If it ap- 
pears that the plaintiff used so little diligence that he is not worthy of the 
court’s aid, reformation will be denied. Such a formulation of a legal 
principle leaves every case to be decided on its own facts. It permits every 
chancellor to determine whether he will grant or deny a decree of reforma- 
tion on the basis of rules of “fireside equity,” developed by himself, rather 
than on established legal principles. In any event, it seems unlikely that 
reformation will be denied in this state on the basis of negligence, unless 
the plaintiff’s conduct in the transaction shows such lack of diligence and 
vigilance that a chancellor sees no reason why a court of equity should 
come to his relief. 


REFORMATION AND RESCISSION DISTINGUISHED 


Rescission has been defined as “the act of abrogating, canceling, vacat- 
ing, or annulling.” 1% 

Rescission, therefore, does not merely release the parties from further 
obligations to each other but abrogates the transaction ab initio; it restores 
the parties to the relative positions which they would have occupied had 
the transaction never been entered into.!%5 

“Rescission” and “cancellation” are virtually synonymous; and to 
“cancel is to declare null and void; to set at naught the provisions of the 
instrument canceled and to declare them null and void. . . . Cancellation of 


183 JJ, at 416, 36 N.E.2d at 745. 

184 Bates v. United Construction Co., 81 Cal. App. 295, 253 Pac. 328 (1927). 

185 Sylvania Industrial Corporation v. Lilienfeld’s Estate, 132 F.2d 887 (4th Cir. 
1943); Wall v. Zynda, 283 Mich. 260, 278 N.W. 66 (1938). 
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any form of contract necessarily includes a waiver of all rights under it by 
the parties.” 1¢ 

The difference between reformation and rescission is “clear and well 
defined; the reformation of a contract involves an effort to enforce it as 
reformed, whereas rescission involves an effort to abandon and recede from 
a contract which the other party had not intended to make.” 187 

The purpose of reformation is to alter or correct an instrument so as 
to make it express the true understanding of the parties. Reformation, 
therefore, always involves an affirmance of the transaction. Rescission, on 
the other hand, always involves a disaffirmance of the transaction. The 
plaintiff in a reformation action seeks a decree correcting the instrument 
and enforcing it in its altered form. The plaintiff in a rescission action seeks 
a decree declaring the instrument to be of no further force and effect. 

In Churchill v. Meade 88 the court said: 


“Reformation contemplates a continuance of the contractual relation 
upon what both parties really intended should be the stipulation. Re- 
scission, however, proceeds upon the ground that on account of the 
mistake of one of the parties his mind in very truth did not assent to 
the contract as written. In other words, there was in fact no meeting 
of minds, which leads logically to a rescission or ending of the pseudo- 
contractual relation.” 15° 


Although the court in Churchill spoke in the language of the older 
cases when it referred to “no meeting of minds” and applied the old—and 
now virtually discredited—subjective test to contracts, the distinction 
drawn by the court between reformation and rescission is clearly and 
accurately made. 


REscIssion AT LAW DISTINGUISHED FROM RESCISSION IN EQuiTy 


Reformation, as we have seen, is strictly an equitable remedy; as such, 
it may be resorted to only when legal remedies are inadequate. Rescission, 
in contrast, may be accomplished in many cases by the act of a party to a 
transaction (such as notice of cancellation of a contract, bill of sale, or other 
instrument because of mistake or fraud), followed by a suit at law to re- 
cover moneys paid or chattels delivered to the defendant. In such cases, 
rescission is effected by the party himself and not by the decree of a court 
of equity. True, in order to be placed im statu quo the rescinding party may 
find it necessary to bring an action at law to recover his money or his 
chattels; but the rescission itself has been accomplished by him and not by 


136 Friedman v. City of Chicago, 374 Ill. 545, 550, 30 N.E.2d 36, 39 (1940). 
187 12 C.J.S. Cancellation of Instruments § 6, at 945 (1938). 

1389? Ore. 626, 182 Pac. 368 (1919). 

139 1], at 634, 182 Pac. at 371. 
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the court. Whether or not he was entitled to rescind is a matter which 
necessarily must await adjudication, in such cases, until the court determines 
the issues in the suit at law. 


The distinction between rescission at law and rescission in equity has 


been drawn in this manner: 


“The fact that the same word, ‘rescission,’ is used to designate both 
the equitable remedy of cancellation and the termination of a contract 
by the act of a party to it has been productive of no little confusion. 
Unfortunately in some of the cases for rescission in equity language is 
used from which it might be inferred that precisely the same principles 
govern in suits in equity that are applied to determine the right of the 
party to sue at law. The remedy of rescission in equity must not, how- 
ever, be confused with the rescission of a contract by a party thereto, 
as they are essentially different; in the latter case by his rescission or 
repudiation of the contract a party merely gives notice to the other 
party that he does not propose to be bound by the contract; whereas 
in the former case a court of equity grants rescission or cancellation, its 
decree wipes out the instrument, and renders it as though it does not 
exist. Moreover, while a court of equity entertains a suit for the express 
purpose of procuring a contract or conveyance to be canceled and 
renders a decree conferring in terms that exact relief, a court of law 
entertains an action for the recovery of the possession of chattels, or, 
under some circumstances, for the recovery of land, or for the recovery 
of damages, and although nothing is said concerning it either in the 
pleading or in the judgment, a contract or conveyance, as the case may 
be, is virtually rescinded; the recovery is based on the fact of such re- 
scission and could not have been granted unless the rescission had 
taken place.” 14 


The distinction between rescission at law and in equity, and the effect 


of a selection between the two remedies on questions of jurisdiction, limita- 
tion periods, and similar matters, is stated by another author in this clear- 
cut fashion: 141 


“Tt is said that when one party to an executory contract has a right to 
rescind the contract, he may satisfy the requirements of a unilateral 
rescission and then bring an action at law; or he may seek rescission in 
equity. The distinction is plain. In the one case the contract no longer 
exists, it having been terminated by the prior rescission; in the other the 
contract continues to exist until set aside by the equity decree. Where 
the attempt to rescind has been effectual, the rescinding party may 
seek restitution. His action is then in quasi contract,!4? based on a 


140 12 C.J.S. Cancellation of Instruments § 5, at 945 (1938). 
141 Comment, Rescission at Law and in Equity, 36 Cauir. L. Rev. 606-07 (1948). 
142See Glenn, Rescission for Fraud in Sale or Purchase of Goods—Quasi-Con- 
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promise implied in law to return the consideration paid. If the con- 
sideration is land or personal property of a unique character, the action 
may be in equity for specific restitution. Where the attempt to rescind 
has been ineffectual, or if no such attempt has been made, the aid of a 
court of equity is necessary, since there is no implied contract upon 
which to base an action at law. As a rescission contemplates restoring 
the parties to the status quo ante, it is generally required that there be 
notice of the election to rescind and an offer of restoration of anything 
of value received. Notice and offer to restore may be made in the suit 
in equity, but must precede an action at law. A court with equity 
powers is able to return both parties to substantially their original situ- 
ation, whereas a court of law may entertain an action to secure the 
fruits of rescission to the plaintiff only after the defendant’s consider- 
ation has been returned. The selection between the two remedies will 
determine questions of jurisdiction, joinder of actions, jury trial, at- 
tachment, completeness of remedy and statutes of limitation. Hence 
even in code jurisdictions the distinction is of practical importance.” 


Rescission as a remedy is available on the basis of either mistake or 
misrepresentation. Equity took jurisdiction in both cases at a period in 
English law when legal remedies in such cases were either unavailable or 
inadequate. The impact of equity, however, on the courts of law in this 
field, has been very great. The quasi-contractual action, brought to re- 
cover moneys from a defendant who would otherwise be unjustly en- 
riched, is of comparatively recent origin and is of course based on equitable 
principles. The action at law for deceit, brought to recover damages for 
wilful or reckless misrepresentations, is also a late arrival on the common- 
law stage. Though the law courts developed remedies in many of these 
cases which hitherto had been unavailable because of the rigidity of the 
writ system, the equity courts, in general, clung to the jurisdiction which 
they had evolved to give relief not obtainable elsewhere. Prosser sums 
up the problems in this area of the law thus: 


“Misrepresentation was recognized very early as a basis for the juris- 
diction of courts of equity, at a time when the existing forms of action 
at law were inadequate to deal with the injustices which resulted. When 
the law courts later developed remedies for such cases, the equity courts 
refused to surrender their jurisdiction, saying that the nature of the 
‘fraud’ made it peculiarly a matter for their interference. The particular 
form of relief granted by equity might be almost anything appropriate 
to the particular case; but the most common remedies for misrepresen- 
tation were rescission or reformation of a contract between the parties, 
or requiring a defendant who had been unjustly enriched to hold the 
money or property he had received subject to a constructive trust, or an 
equitable lien. 

“The equity courts were not bound by rules adopted at law, and pro- 


ceeded to evolve their own definition of the ‘fraud’ which would 
justify relief. Since they did not take jurisdiction for the purpose of 
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giving the plaintiff damages, they were more concerned with the in- 
justice of allowing the defendant to retain what he had received through 
the plaintiff's erroneous belief in the truth of his statement than with 
any question of the wrongfulness of his own conduct. Hence they gave 
a remedy for innocent misrepresentation, without the element of intent 
which became necessary for the tort action of deceit. Even beyond 
this, mere mistake, without any misrepresentation at all, was recognized 
from a very early date as a basis for equitable relief . . . it may be said, 
in general, that relief would be granted where the mistake was a mutual 
one as to a basic fact, or where it was a unilateral one of which the ad- 
verse party knew and took advantage. The line between misrepresenta- 
tion and mistake never was very clearly drawn in equity, and the whole 
matter was obscured by the use of the word ‘fraud’ in several different 
senses. This of course made for considerable uncertainty when the 
same term was used in actions at law.” 14 


Although the courts of equity in many states have refused to surrender 
jurisdiction even though relief can be had in a court of law, the equity 
courts in other jurisdictions have denied relief in many of these cases where 
the remedy at law is adequate. This has been the view of the courts of this 
state. In Des Moines Life Ins. Co. v. Seifert ** a bill filed by the insurance 
company to cancel a life insurance policy on the ground that it had been 
obtained by false statements of the insured was held to have been properly 
dismissed by the lower court for want of equity on the ground that the 
company had a “plain and adequate defense at law to a suit upon the policy.” 
Apparently the policy in question did not contain the familiar “incontest- 
able” clause; if it had, affirmative relief, within the period fixed by such a 
clause, either in the form of a suit in equity for rescission or a complaint 
for declaratory judgment, would seem to be imperative. 

In Board of Highway Commr’s v. City of Bloomington,'*® plaintiff 
brought an action of assumpsit, based on the common counts, against the 
City of Bloomington to recover certain taxes. The defendant urged that 
there was “no privity between the parties to the suit, and no basis in the 
evidence for the finding that the money in question was received by ap- 
pellant for the use of appellee.” The court said: 


“If appellee can sustain the recovery, it must be upon some theory 
other than that there was a privity in fact, resulting from a contractual 
relation. The facts here present the question fairly whether an action 
in assumpsit can be maintained under a count for money had and re- 
ceived to the use of the plaintiff in the absence of any contractual re- 
lation whatever between the parties, and where the only evidence in 
support of such action is proof of the fact that money has been paid 


143 Prosser, Torts 524-25 (2d ed. 1955). 
144 210 Ill. 157, 71 N.E. 349 (1904). 
145 253 Ill. 164, 97 N.E. 280 (1911). 
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to defendant which legally belonged to and ought to have been paid to 
the plaintiff.” 146 


And the court concluded: 


“The action of assumpsit, under the common counts for money had and 
received, is an appropriate remedy to enforce the equitable obligation 
arising from the receipt of money by one person which belongs to an- 
other and which in equity and justice should be returned. . . . The 
right to recover is governed by principles of equity although the action 
is at law.” 147 


The import of these and similar cases is that the courts of this state 
will not entertain an action in equity to rescind, either on the basis of fraud 
or mistake, where legal: remedies now available may be used to accomplish 
the same purpose.'#® Thus, where money has been paid or chattels have 
been delivered, whether through mistake or fraud, the legal remedy ordi- 
narily will be adequate. The familiar quasi-contractual action is maintainable 
in all cases where one person has received money or its equivalent which 
belongs to another, under such circumstances that in equity and good 
conscience he ought not to retain it. Where, however, land has been con- 
veyed, or contracted to be conveyed, through mistake or fraud, generally 
the equitable remedy of rescission is necessary to give plaintiff adequate 
relief. 


Basic PrinciPpLes APPLICABLE TO AN EQuiTABLE ACTION FOR 
RESCISSSION AND MIscELLANEOUS SITUATIONS IN 
Wuicu Tus RemMepy Has Been ALLOWED 


Equity will rescind a contract or other instrument on the ground that 
the plaintiff became a party to it as a result of a material mistake of fact, 
even though the mistake was not mutual, when such rescission can be ac- 
complished without injustice to the adverse party. In Morgan v. Owens 1#° 
a decree was entered setting aside a deed to the grantor’s daughter, on the 
ground of mistake, incapacity, and misrepresentation. In executing the 
instrument, the grantor supposed that he was releasing his dower interest 
in the property of his deceased wife; but the deed in fact quitclaimed the 
grantor’s interest in the estate of a daughter who had died intestate and 
unmarried. The court said: 


“Obviously, from this record, appellee made a mistake of fact as to 
what interest he had in the property that he was quit-claiming. A court 


146 Jd. at 170, 97 N.E. at 283. 
147 Td. at 174, 97 NLE. at 284-85. 


148 Compare the cases cited on this problem in the discussion on reformation at 
notes 92, 94, and 96 supra. 


149 228 Ill. 598, 81 N.E. 1135 (1907). 
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of equity has the power to rescind or cancel an agreement at the re- 
quest of one party upon the ground that without negligence he entered 
into it through a mistake of facts material to the contract, when it can 
do so without injustice to the other party. In cases of unilateral mis- 
take the remedy is rescission of the contract....A mistake on one side 
may be ground for rescinding but not for correcting or rectifying an 
agreement. . . . Where one party has entered into a contract through 
a mistake as to one of the essential facts, it will constitute a ground for 
rescinding or canceling the contract, since the minds of the parties have 
failed to meet upon the same matters and no agreement was really 
made. . . . If the mistake is not in the expression of the agreement but 
in some fact materially inducing it, the mere knowledge by one party 
of a mistake in the other party does not, in the absence of a duty to 
disclose it, constitute sufficient grounds, in equity, to have the agree- 
ment canceled. If the parties are at arm’s length either may remain 
silent. The case, however, is otherwise if there be a duty to disclose and 
the party who is under such duty does not disclose; he will then not be 
permitted by a court of equity to hold the other party to his agree- 
met... 


Obviously, however, not every mistake on the part of one of the 
parties will entitle him to rescission of the instrument. In Steinmeyer v. 
Schroeppel ®1 a contract was made for the sale of various kinds of lumber. 
The seller’s bookkeeper set down the selling price opposite each item on a 
list prepared by the buyer. The seller added the items incorrectly, wrote at 
the bottom of the column “Above for $1446” and delivered the paper to 
the buyer. If correctly added, the total of the column would have been 
$1,867. Upon discovering the error the seller refused to furnish the lumber 
for less than $1,867. The buyer then purchased it from another firm and 
sued the seller for the difference between what he paid for the lumber and 
the sum of $1,446. The seller then filed a bill to enjoin the prosecution of 
the suit at law, and to have the contract canceled because of the mistake. 
The suits were consolidated and tried together without a jury. The circuit 
court entered a decree cancelling the contract, and restraining the buyer 
from prosecuting his suit at law. The appellate court reversed the decree, 
and the supreme court affirmed the judgment of the appellate court. The 
supreme court said: 


“The jurisdiction of equity to grant the remedy of cancellation be- 
cause of a mistake of fact by one party to a contract is well recognized. 
Mutual consent is requisite to the creation of a contract, and if there 
is a mistake of fact by one of the parties going to the essence of the 
contract, no agreement is, in fact, made. . . . If there is apparently a valid 
contract in writing, but by reason of a mistake of fact by one of the 


150 Jq, at 603-04, 81 N.E. at 1137. (Emphasis added.) 
151 226 Ill. 9, 80 N.E. 564 (1907). 
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parties, not due to his negligence, the contract is different with respect 
to the subject matter or terms from what was intended, equity will 
give to such party a remedy by cancellation where the parties can be 
placed in statu quo. The ground for relief is, that by reason of the mis- 
take there was no mutual assent to the terms of the contract. . . . The 
fact concerning which the mistake was made must be material to the 
transaction and affect its substance, and the mistake must not result 
from want of the care and diligence exercised by persons of reasonable 
prudence under the same circumstances. . . . In this case the mistake 
was in the addition of the figures set down by the bookkeeper. The 
price of each item was written correctly, but appellants claimed that 
one item of about $400 was placed somewhat to the right, and in adding 
the column the 4 was counted in the ten-column instead of the hundred- 
column. If that was done it does not account for the difference of $421. 
But if it did, it would only show a want of ordinary care and attention. 
If the figures were not exactly in line, the fact could hardly escape 
notice by a competent business man giving reasonable attention to what 
he was doing. There was no evidence tending to prove any special 
circumstances excusing the blunder.” 15? 


In holding that the mistake was not of such a character as to entitle 
plaintiff to a decree of rescission, the court said: 


“A mistake which will justify relief in equity must affect the sub- 
stance of the contract, and not a mere incident or the inducement for 
entering into it. The mistake of the appellants did not relate to the 
subject matter of the contract, its location, identity or amount, and 
there was neither belief in the existence of a fact which did not exist or 
ignorance of any fact material to the contract which did exist... . 
If it can be set aside on account of the error in adding up the amounts 
representing the selling price, it could be set aside for a mistake in com- 
puting the percentage of profits which appellants intended to make, or 
on account of a mistake in the cost of the lumber to them, or any other 
miscalculation on their part. If equity would relieve on account of 
such a mistake there would be no stability in contracts. . . .” 158 


In Barker v. Fitzgerald ‘** the instrument sought to be rescinded was 
a lease covering certain commercial premises. A material consideration in- 
ducing the lessee to enter into the lease was that two stories would be 
added to the premises. Without such addition the lessee could not afford 
to pay the stipulated rent. The lessor honestly represented, and the lessee 
believed, that the building would support the addition; but after the lease 
was executed and the plans were drawn, it was discovered that the two 
stories could not be added to the premises. The court held that the lessee 


183 Jd. at 13, 80 NE. at 565. 
188 Jd. at 14-15, 80 N.E. at 566. 
194 204 Ill. 325, 68 N.E. 430 (1903). 
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was entitled to a decree rescinding the lease. The supreme court, in a per 
curiam opinion, adopted the opinion of the appellate court. In that opinion, 
the latter court had said: 


“*The mistake found by the master and the court in the present case 
was that a certain condition then existed which did not exist, namely, 
that the walls and foundations of the building were then sufficiently 
strong to admit of the placing of two stories thereon. A mistake, to 
entitle a party to relief on account thereof, must be material to the 
transaction, affecting its substance and not merely its incidents; and 
the mistake itself must be so important that it determines the conduct of 
the mistaken party or parties. To warrant a rescission the evidence of 
this must be clear and positive. ... 

“While reasonable diligence is required of all parties in the trans- 
action of business, it is not enough to prevent relief in case of a mutual 
mistake that the party complainant might, had he done all within his 
power, have ascertained the truth... . 

“Tn the present case it has been found by the master and the chancel- 
lor, and it clearly appears from the evidence, that the lease in question 
would not have been made, had not all the parties thereto believed that 
the walls and foundations of the building were then strong enough to 
permit the placing thereon of two additional stories.-. . . 

ace 

“ ‘That there was a mutual mistake as to the condition of the walls 
and foundations of the building, and that but for such mistake the lease 
would not have been made, as well as that this mistake was as to a 
material and important matter affecting the substance of that concern- 
ing which the contract was, and the contract itself, there was such 
evidence that we ought not to overturn the conclusions of the chancel- 
lor upon the facts in dispute. The evidence of mutual mistake is clear. 
A case of a mutual mistake of fact as to a material matter affecting the 
substance of a transaction affords grounds for an application by either 
party for a rescission. . . .”” 155 


If one of the parties is induced to enter into the transaction by mis- 
representations which were innocently made, may rescission be allowed? 
Several cases in this state have held that it may. In Smyth v. Kaspar 
American State Bank 1 the court said: 


“Tt is immaterial whether the misleading statements were made in- 
nocently or fraudulently. .. . 

“Winkelman v. Erwin . . . is especially pertinent. There, as here, 
plaintiffs accepted without investigation an erroneous statement inno- 
cently made by defendant’s agent. In affirming relief granted by the trial 
court from the transaction induced by the misrepresentation, the Su- 
preme Court said: 


385 Jd. at 330-33, 68 N.E. at 432-33. 
1566 Tl]. App. 2d 64, 127 N.E.2d 149 (1st Dist. 1955). 
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‘The mistake cannot be said to be due to the negligence of the appellees. 
They had no knowledge of the boundaries of the land. . . . Mrs. 
Thompson made no intentional misrepresentation, but her statement 
led the appellees to believe that the twelve acres were included in their 
purchase. Under these circumstances the appellees, when they dis- 
covered the mistake under which they had entered into the contract, 
were justified in rescinding it.’ ” 157 


In Engelbrecht v. Engelbrecht,** the defendant was an adopted son 
of plaintiff's deceased husband. He procured an agreement favorable to 
himself settling the rights of the parties in the decedent’s estate. His at- 
torneys had reported to defendant, after investigation, that plaintiff had 
not been the lawful wife of the decedent because there was no record 
of a divorce from her first husband, one John Zech. The defendant so ad- 
vised the plaintiff, and she then employed attorneys to investigate the 
matter. They also reported to her that there was no record of a divorce. 
Attorneys for both parties were honestly mistaken. Because of plaintiff’s 
“inability to speak the English language plainly,” they had searched for 
plaintiff's name in the court index under the letter “S” rather than the letter 
“Z.” The supreme court held that she was entitled to a decree rescinding 
the settlement agreement and said: 


“In order to grant relief, however, it is not necessary to find that the 
false representation which induced Maria to execute the agreement 
was made with fraudulent intent. . . . She signed the agreement which 
gave to Fred property to which he was not entitled, under a misrepre- 
sentation which, however innocently made, operated as a fraud on her. 
It is against conscience for those who led her into the error to insist on 
the fruits of the contract.” 15° 


In a rather unusual case, the supreme court permitted rescission where 
a contractor had made a mistake in his bid.1° The figure submitted in the 
bid was less than the cost of the material. The City Engineer so notified 
members of the Board, who nevertheless accepted the bid. Within five 
hours after the bid was accepted and before a contract had been signed, the 
contractor discovered the error and he immediately notified the City 
Engineer and asked to be relieved. He offered to pay the expense of re- 
letting the contract, and to construct at cost the part of the improvement 
in respect to which the error had been made. The City could have accepted 
one of the other bids after the plaintiff had notified the Engineer. The 
supreme court affirmed the decree of the circuit court rescinding the bid 


157 Jd. at 79-80, 127 N.E.2d at 156, 157. 

158 323 Ill. 208, 153 N.E. 827 (1926). 

159 Jd, at 211, 153 N.E. at 828. 

160 Bromagin v. City of Bloomington, 234 Ill. 114, 84 N.E. 700 (1908). 
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and restraining the collection of a check accompanying the bid. The court 
said: 


“The appellants place great reliance upon Steinmeyer v. Schroeppel. 
. . . This case is distinguished from that in two respects: First, here 
there seems to have been some reasonable excuse for the error made in 
calculating the bid; there was no such excuse in the Steinmmeyer case. 
Second, here the party to whom the bid was made knew of the mistake 
at the time the bid was accepted. . . .” 1! 


In Boyd v. Aetna Life Ins. Co.,1® the plaintiff was the wife of the 
insured under a life insurance policy. The policy provided for payments of 
$50 per month during the insured’s life, in the event of permanent total 
disability, with abatement of premiums during such period, and for the 
payment to the beneficiary of $5,000 upon the death of the insured. The 
wife was the beneficiary of both the total disability benefits and the death 
benefit. When the policy had been in force for several years she and the 
insured separated, and the insured disappeared. She paid the premiums for 
several years, and when she could no longer afford to do so she notified the 
company that she wished to receive the cash surrender value. She sur- 
rendered the policy for its cash surrender value, but was unaware that the 
insured had been permanently and totally disabled and that she was en- 
titled to benefits under the policy. Shortly thereafter she learned that her 
husband had been permanently and totally disabled more than four months 
before the surrender of the policy—a fact also unknown to the company 
at the time. When she learned of her husband’s disability she requested re- 
instatement of the policy and payment of the disability benefits. Shortly 
thereafter, her husband died and the plaintiff requested payment of the 
death benefit, in addition to accrued disability benefits. When these were 
denied she filed a complaint praying that the company be compelled to 
reinstate the policy and to pay plaintiff the disability and death benefits due 
thereunder. In effect, she sued for rescission of her act of surrendering the 
policy for its cash surrender value. The lower court sustained the insurance 
company’s motion to dismiss the complaint. The appellate court reversed, 


saying: 


“Plaintiff alleges as error the action of the court in dismissing the 
case for want of equity, upon motion of defendant, and it is argued in 
her behalf that equity has jurisdiction to relieve against the conse- 
quences of a mutual mistake of fact and the cancellation or rescission 
of the insurance policy in question was made under such mutual mis- 
take of fact. 

“It is defendant’s earnest contention that at the time plaintiff decided 


161 Jd, at 120-21, 84 NE. at 702. 
162 310 Ill. App. 547, 35 N.E.2d 99 (4th Dist. 1941). 
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to surrender the policy and asked for the cash surrender value, she 
knew that she did not know the condition of health of her husband, 
the insured. It is stressed that there was no unconscious ignorance on 
the part of the plaintiff as to the health of insured, so it is claimed that 
the allegations of the amended complaint failed to show any mistake of 
fact in the legal sense upon her part; that notwithstanding her conscious 
want of ignorance of the condition of health of her husband she had 
elected to surrender the policy in question and take the cash surrender 
value thereof, in lieu of paying any further premiums on the policy and 
by such action waived any rights she had under the policy of insurance. 

“There has been cited, and we have found, no case in Illinois di- 
rectly in point. The cases of Hoops v. Fitzgerald ... and Moore v. 
Shook ... cited by counsel for plaintiff, come nearest perhaps, but in 
the final analysis they merely enunciate the fundamental principle, 
that a case of a mutual mistake of fact as to a material matter affecting 
the substance of a transaction affords grounds for an application by 
either party for a rescission. Other Illinois cases support the jurisdiction 
of equity to relieve against the consequences of a mistake of fact... . 

“Counsel for defendant seem to particularly stress the case of Ko- 
walke v. Milwaukee Electric Railway & Light Co., 103 Wis. 472, 79 
N. W. 762, 763. But the distinction between that case and the instant 
case, we believe, is quite apparent. In that case, plaintiff having been in- 
jured in a street car accident, there was a question as to her being preg- 
nant, and release was executed by her upon the theory that she was not 
pregnant. Thereafter she had a miscarriage, which was claimed to be the 
result of the accident complained of. She then brought suit against the 
company, which, of course, sounded in tort. It was her theory that there 
was a mutual mistake in the effecting of the compromise. The trial 
court gave her judgment, disregarding the agreement of settlement. 

“In reversing the judgment of the trial court and holding that the 
compromise entered into was binding upon the plaintiff, the Supreme 
Court of Wisconsin held that the question of her pregnancy was a 
collateral one, one merely calculated to enhance the damages. There 
the court said: ‘In a case of doubt like this, if the doubtful fact is 
material, parties may compromise and include the uncertainty among 
those covered by the settlement; they may refuse to settle until the un- 
certainty is removed, or they may settle everything else, and expressly 
omit therefrom the specified contingency.’ ” 1% 


The distinction made by the Supreme Court of Wisconsin in Kowalke 
and approved by the Illinois Appellate Court for the Fourth District in 
Boyd, was also made by the Court of Appeals of New York in Sears v. 
Grand Lodge.'** There the defendant had issued a certificate of insurance 
to plaintiff's husband. Shortly thereafter, he disappeared and was not heard 
from for over nine years. His wife, who was his beneficiary, sued on the 


168 Tq. at 550-51, 35 N.E.2d at 100. 
164 163 N.Y. 374, 57 N.E. 618 (1900). 
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certificate for the face amount of $2,000. The case was settled by an agree- 
ment that the defendant would pay her $666, which was to be hers “in any 
event,” and was to deposit the balance of $1,334 with a trustee to be retained 
until a certain date and if the company could produce reasonable proof that 
the husband was still alive at that time, the amount of $1,334 was to be re- 
turned to it; otherwise it was to be paid to the wife. Twenty days after the 
agreement was made, and before the $666 was paid to the plaintiff, the 
company had proof that her husband was alive, and it refused to pay her 
the $666. The court held for the plaintiff, rejecting the defendant’s con- 
tention that the settlement agreement had been made on the basis of a 
mutual mistake of fact (the assumption of the insured’s death). On the 
contrary, in the court’s view, it was a compromise of a doubtful claim 
based upon a contingent fact. The court quoted with approval Pomeroy’s 
statement that the rule which grants relief where there is a mistake of fact 
“has no application to compromises, where doubts have arisen as to the 
rights of the parties, and they have intentionally entered into an arrange- 
ment for the purpose of compromising and settling those doubts. Such 
compromises, whether involving mistakes of law or of fact, are governed 
by special considerations.” 16 

Will negligence on the plaintiff’s part bar an action for rescission? The 
rule in this area of the law should be no different, on principle, from the rule 
applied to actions for reformation. In those cases, as we have seen, the 
more recent decisions in this state have held that negligence per se will not 
preclude the plaintiff from obtaining relief in a reformation action. The 
negligence “must be so gross as to amount to the violation of a positive 
legal duty.” 

The cases in which negligence has been set up as a defense in a rescission 
action do not appear to have adopted this principle. Such cases are, in fact, 
rather rare. In Winkelman v. Erwin,'® plaintiffs sued to rescind a contract 
for the purchase by them of certain land and the deed executed in pursuance 
of that contract. The chancellor entered a decree in favor of the plaintiffs. 
The mistake involved was with respect to the true boundary line of the 
property. The mistake was not due to any act on the defendant’s part. He 
had retained a broker, who advertised the property for sale. The plaintiff 
answered the advertisement and accompanied the broker on an inspection 
of the property. The defendant was not at home, and the broker inquired 
of a neighbor of the defendant where the boundary line was. The court held 
that although the defendant himself had not given the misinformation the 
plaintiff was entitled to rescind. The defendant contended, inter alia, “that 
the contract will not be set aside for a mistake of fact which was due to the 
negligence of the complainant or could have been prevented by the exercise 


165 2 PoMEROY, EQuITY JURISPRUDENCE § 849 (2d ed. 1892). 
166 333 Ill. 636, 165 N.E. 205 (1929). 














56 REMEDIES FOR THE UNUSUAL SITUATION 


of reasonable diligence and care by him.” While the court seemed to 
approve the principle that a contract may be rescinded “at the request of 
one party who has entered into it, without negligence, through a material 
mistake of fact, when it can do so without injustice to the other party,” 167 
the court nevertheless said: 


“While reasonable diligence is required of all parties in the transaction 
of business, it is not enough to prevent relief that the complainant might 
have ascertained the truth had he done all within his power. . . . To 
warrant a rescission, the evidence must be clear and positive. . . . The 
mistake in this case was material, for it related to the identity of the 
subject matter of the contract.” 168 


CONCLUSION 


Reformation and rescission are tools of great value to the practicing 
attorney. They afford a means of redressing wrongs not otherwise available 
to the litigant. The flexibility of equity in molding its decrees to fit varied 
situations—perhaps its outstanding contribution to Anglo-American juris- 
prudence—is nowhere better exemplified than here. These areas of the law 
have been neglected by the practitioner much too long. He will find re- 
examination and re-appraisal of them interesting—and fruitful. 


167 Jd. at 639, 165 N.E. at 207. 
168 Td, at 640, 165 N.E. at 207. 





INTERPLEADER, DECLARATORY 
JUDGMENTS, AND BILLS QUIA TIMET 


BY GEORGE B. FRASER * 


THIS ARTICLE WILL DISCUSS the availability of interpleader, declara- 
tory judgments, and bills quia timet in Illinois courts, although some refer- 
ence will be made to federal cases which have been decided under rules 
which are similar to Illinois provisions. 


INTERPLEADER 


Interpleader is an equitable remedy which is available to a person, who 
will be called a stakeholder, to prevert double vexation ! and possible double 
liability when there are two or more adverse claims? to the same property 
or obligation. Traditionally, the availability of interpleader has been limited 
by the requirements that: (1) the claimants assert a right to the same 
thing, debt, or duty; (2) all of their titles or claims must be dependent 
upon or derived from a common source; (3) the person seeking interpleader, 
i.e., the stakeholder, must not claim any interest in the subject matter; 
(4) the stakeholder must stand indifferent between the claimants and he 
must not have incurred an independent liability to any of them.’ An in- 
dependent liability exists if one of the claimants asserts a right to the prop- 
erty or fund on two grounds only one of which is inconsistent with the 
theory of the other claimant. 

Prior to 1955 there were no statutory provisions relating to interpleader 
in Illinois * so that the traditional equity limitations on the availability of 
this remedy were followed,' although they were not applied as strictly as 
in some jurisdictions. For instance, the parties were not required to claim 
the identical thing. One early case suggested that a stakeholder may inter- 
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1 Livingstone v. Bank of Montreal, 50 Ill. App. 562 (1st Dist. 1893). 

2 Partlow v. Moore, 184 Ill. 119, 56 N.E. 317 (1900). See Williams v. Northern 
Trust Co., 316 Ill. App. 148, 44 N.E.2d 333 (ist Dist. 1942). 

34 Pomeroy, Equity JURISPRUDENCE § 1322 (5th ed. 1941). In addition, an inter- 
pleader action is subject to the usual equitable defenses. Hatzenbuhler v. Modern 
Woodmen of America, 305 Ill. App. 501, 27 N.E.2d 563 (3d Dist. 1940) (inequitable 
conduct); Hoskins v. Mann, 143 Ill. App. 49 (3d Dist. 1908) (collusion). 

4Section 25 of the Civil Practice Act, Inu. Rev. Stat. c. 110, § 25 (1959), did not 
change the rules governing interpleader. Case v. De Woskin, 329 Ill. App. 416, 69 
N.E.2d 183 (1st Dist. 1946). 

5 City Nat'l Bank & Trust Co. v. Dunham, 306 Ill. App. 354, 28 N.E.2d 812 (1st 
Dist. 1940). 
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plead a person who is seeking to recover a note and a person who is seeking 
to recover the amount due on the note.® Also, the Illinois courts have per- 
mitted a stakeholder to bring interpleader although, technically, there may 
be an independent liability.7? In one case the court tried the interpleader 
action and an independent liability at the same time.® 

Some of the restrictions on the availability of interpleader have been 
avoided by the use of bills in the nature of bills of interpleader. In many 
jurisdictions a stakeholder who has an interest in the subject of the action 
can bring such a bill when there is an independent ground for equity juris- 
diction.® In Illinois, however, it was only necessary for the stakeholder to 
assert a right to affirmative relief.!° In one case the court stated: 


“But there is a remedy by bill in the nature of a bill of interpleader 
in cases where the plaintiff claims for himself some interest or has some 
right related to the subject-matter in question which entitles him to a 
particular relief, or where he does not admit the whole of defendants’ 
claim, or the defendants claim different amounts,” 14 


The equitable restrictions on interpleader have been criticized as unduly 
limiting its usefulness.12 As a consequence, many states have adopted statutes 
or rules of court which have modified the requirements. In 1955 the Illinois 
Legislature passed section 26.2 of the Civil Practice Act, which is similar to 
Federal Rule 22. This section “is designed to give Illinois a modern inter- 
pleader practice” as well as to eliminate “the distinction between bills of 
interpleader and bills in the nature of bills of interpleader.” 18 It specifically 
rejects the first three of the traditional requirements so that the claims may 
be for different amounts or for different things, the claims do not have to 


6 McClintock v. Helberg, 168 Ill. 384, 394, 48 N.E. 145, 148 (1897). 

™ Dickinson v. Griggsville Nat'l Bank, 209 Ill. 350, 70 N.E. 593 (1904) (issuance of 
new stock certificate); Morrill v. Manhattan Life Ins. Co., 183 Ill. 260, 55 N.E. 656 
(1899) (giving receipt for assignment of an insurance policy); Platte Valley Bank v. 
National Bank, 155 Ill. 250, 40 N.E. 621 (1895) (deposit funds); Supreme Council of 
the W. C. U. v. Murrin, 154 Ill. App. 465 (2d Dist. 1910) (payment of insurance 
premiums by one beneficiary); Byers v. Sansom-Thayer Comm’n Co., 111 Ill. App. 575 
(1st Dist. 1904) (delivery of goods to commission merchant); Supreme Lodge Order 
Mut. Protection v. Raddatz, 57 Ill. App. 119 (1st Dist. 1894) (issuing new certificate). 
Contra, Case v. De Woskin, 329 Ill. App. 416, 69 N.E.2d 183 (1st Dist. 1946) (one 
claimant has judgment); Kimbell Trust & Sav. Bank v. Olsen, 239 Ill. App. 609 (1st 
Dist. 1926) (one claimant holds certified check); Whitbeck v. Whiting, 59 Ill. App. 
520 (1st Dist. 1895) (agent cannot interplead his principal). 

8 National Union v. Keefe, 263 Ill. 453, 105 N.E. 319 (1914). 

® Maxim v. Shotwell, 209 Mich. 79, 176 N.W. 414 (1920). 

10 Foerster v. Enzenbacher, 178 Ill. App. 551 (1st Dist. 1913); Brocklebank v. 
Lasher, 109 Ill. App. 627 (1st Dist. 1903). 

11 Curtis v. Williams, 35 Ill. App. 518, 524 (1st Dist. 1890). See also Owen v. 
Apel, 68 Ill. 391 (1873). 

12 F.g., Chafee, Modernizing Interpleader, 30 Yate L.J. 814 (1921). 

13 Joint Committee Comments following Itt. ANN. Start. c. 110, § 26.2 (Smith-Hurd 
1956). 
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have a common origin, and the stakeholder may have an interest in the sub- 
ject matter. The only statutory requirement is that two or more claims 
which arise out of the same or related subject matter expose the stakeholder 
to double or multiple liability for one obligation. Thus, interpleader still 
is not available when the stakeholder owes two independent obligations.’* 

Under the statutory test it is immaterial whether the claims are in tort 
or contract, or whether they are liquidated or unliquidated. This is illus- 
trated by Plaza Express Co. v. Galloway,'® a Missouri case that was decided 
under a statute which is similar to the Illinois statute.17 In this case a person 
was injured when his automobile collided with one of plaintiff’s trucks. 
The injured party subsequently died. Missouri law provides that the ad- 
ministrator may sue for damages for injuries received in an accident if these 
injuries do not cause decedent’s death, but if these injuries cause his death, 
suit must be brought by his widow. After decedent’s death, his administrator 
sued the plaintiff for $20,000, and his widow sued the plaintiff for $15,000. 
Although the plaintiff denied liability to either claimant, he joined them as 
defendants in an action of interpleader in which he asked the court to deter- 
mine if the injuries caused decedent’s death. The Supreme Court of Mis- 
souri held that interpleader would lie because the plaintiff was exposed to 
double vexation and possible double recovery for a single obligation. That 
no fund was deposited in court, or even that there was no definite fund, did 
not prevent the plaintiff from bringing interpleader. The court also held 
that the claimants were not being deprived of their right to have a jury 
determine the cause of death because there is no right to a jury when an 
issue is tried in equity. This seems correct because traditionally questions 
of the right to possession of chattels are determined in interpleader actions 
without a jury. The court suggested that after the cause of death was de- 
termined, the successful claimant could continue his legal action against the 
plaintiff. 

The modern statutes do not specifically discuss the effect of the exist- 
ence of an independent liability. Several federal cases state that an inde- 
pendent liability will prevent the stakeholder from using interpleader 
although the court may determine if there is an independent liability before 
dismissing the action.1® On the other hand, Missouri and New Jersey cases, 
which have been decided under statutory provisions that are the same as 


14M. F. A. Mut. Ins. Co. v. Hill, 320 S.W.2d 559 (Mo. 1959). Ryan v. Lamson, 
153 Ill. 520, 39 N.E. 979 (1894), would be decided the same way under section 26.2. 


15 Prior to 1955 a tortfeasor could not bring interpleader. Rauch v. Ft. Dearborn 
Nat’l Bank, 223 Ill. 507, 79 N.E. 273 (1906). 

16 365 Mo. 166, 280 S.W.2d 17 (1955). 

17 Mo. Rev. Stat. § 507.060 (1949). 


18 A merican-Hawaiian S.S. Co. v. Bowring & Co., 150 F. Supp. 449 (S.D.N.Y. 1957); 
First State Bank v. Citizens State Bank, 10 F.R.D. 424 (D. Neb. 1950). Cf. Hurlbut v. 
Shell Oil Co., 131 F. Supp. 466 (W.D. La. 1955). 
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the federal rule, hold that interpleader will lie although there is an inde- 
pendent theory of liability.1° The Missouri court specifically overruled a 
case denying the right to interplead which had been decided prior to the 
adoption of the present statute. Since the purpose of the modern rules and 
statutes is to remove the restrictions that developed around interpleader,?° 
the existence of an independent liability should not deprive the court of the 
power to hear the action, but in each case the court should decide if it 
should exercise its jurisdiction. Professor Chafee states, “If the benefits of 
settling the matter by one proceeding in equity outweigh the difficulties 
of combining numerous parties and claims, then equity should act.” #4 

Since section 26.2 is intended to liberalize interpleader practice, inter- 
pleader is still available in those situations in which either a bill of inter- 
pleader or a bill in the nature of a bill of interpleader was allowed prior 
to 1955. For this reason, prior cases have been emphasized herein.?? 

In the preceding discussion, it was indicated that the claims against the 
stakeholder must be mutually exclusive. However, a stakeholder may 
interplead claims which are not mutually exclusive where they arise out of 
the same contract or obligation, the contract or obligation limits the stake- 
holder’s liability to a specified sum, and the claims exceed the amount of 
the stakeholder’s liability.22 The claims may be unliquidated, and the stake- 
holder may deny liability to the claimants. Interpleader is permitted in 


19 Mo. Stat. ANN. § 507.060 (1952); Buerger v. Costello, 226 S.W.2d 610 (Mo. 
App. 1949); N.J. Rutes Civ. Prac. 3:22 (1948); Jersey Ins. Co. v. Altieri, 5 N.J. Super. 
577, 68 A.2d 852 (1949). See 3 Moore, Feperat Practice 3009 (2d ed. 1948). 

20 See Notes of the Advisory Committee following Fen. R. Civ. P. 22. 

21 Chafee, Modernizing Interpleader, 30 Yate L.J. 814, 844 (1921). See Note, 65 
Yate L.J. 715 (1956). One note states that the court should have no discretion because 
of the stakeholder’s need for interpleader to settle the inconsistent claims. Developments 
in the Law—Multiparty Litigation in the Federal Courts, 71 Harv. L. Rev. 874, 928 
(1958). Trying the independent liability in the interpleader action should not present 
any problem in states that permit numerous claims to be tried together in other 
situations. E.g., Johnson v. Moon, 3 Ill. 2d 561, 121 N.E.2d 774 (1954). 

22 See also the following cases where interpleader was used: several claims to the 
proceeds of an insurance policy, Morrill v. Manhattan Life Ins. Co., 183 Ill. 260, 55 N.E. 
656 (1899); a bank deposit, Platte Valley Bank v. National Bank, 155 Ill. 250, 40 N.E. 
621 (1895). But see City Nat’l Bank & Trust Co. v. Dunham, 306 Ill. App. 354, 28 
N.E.2d 812 (1st Dist. 1940); a commission for selling realty, Chicago Title & Trust Co. 
v. Guild, 323 Ill. App. 608, 56 N.E.2d 659 (2d Dist. 1944); money deposited in escrow, 
Lincoln Trust & Sav. Bank v. Nelson, 261 Ill. App. 370 (1st Dist. 1931); payments due 
under a conditional sales contract, National Rose Co. v. Mundet Cork Corp., 291 Ill. 
App. 464, 10 N.E.2d 217 (3d Dist. 1937); funds held by a county clerk, Heinrich v. 
Harrigan, 179 Ill. App. 199 (2d Dist. 1913); and funds claimed under different writs of 
garnishment, Pfeiffer v. McCullough, 115 Ill. App. 251 (2d Dist. 1904). It is immaterial 
that one claim is legal and another is equitable. See Newhall v. Kastens, 70 Ill. 156, 159 
(1873). 

23 F.g., Newhall v. Kastens, 70 Ill. 156 (1873); Brown v. Marsh, 98 Fla. 253, 123 So. 
762 (1929). 

% F.g., Standard Sur. & Cas. Co. v. Baker, 105 F.2d 578 (8th Cir. 1939). See Klaber 
v. Maryland Cas. Co., 69 F.2d 934 (8th Cir. 1934) 
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this situation in order to obtain an equitable distribution of the fund as well 
as to avoid the possibility of double liability. 

Either a plaintiff or a defendant may interplead claimants.2> The 
complaint or counterclaim should allege facts to show that two or more 
persons are asserting claims against the pleader which may expose him to 
double liability for one obligation, but a general description of the claims 
is sufficient.2* Prior to the adoption of section 26.2, an affidavit to the effect 
that the stakeholder was not in collusion with either claimant was required 
to be filed with the complaint in actions for strict interpleader.?7 Also, the 
stakeholder had to allege that he had no interest in the property or money, 
and he had to offer to deposit it with the court. At the preliminary hearing, 
if the court found that interpleader was appropriate, it would order the 
stakeholder to deposit the fund with the clerk, and it would dismiss the 
stakeholder from the action.”® In a bill in the nature of a bill of interpleader 
an allegation of no collusion was unnecessary, and the stakeholder did not 
have to offer to pay the fund into court. However, he was not dismissed, 
so the court could order him to pay over the fund whenever this became 
necessary.?° 

At the present time it is not clear if an affidavit of noncollusion is 
necessary when a stakeholder seeks to be dismissed. Section 26.2 does not 
discuss this requirement, so that an affidavit may still be necessary even 
though many of the distinctions between interpleader and bills in the nature 
of interpleader have been abolished. If an affidavit is still necessary, this 
requirement may be satisfied by filing one when the lack of an affidavit is 
called to the court’s attention.2° Although there is no provision in section 
26.2 that the fund be paid into court, this should be done before the stake- 
holder is dismissed from the action. 

The claimants may show in their answer why interpleader will not lie.*4 


25 Other persons who claim an interest in the property or fund may intervene. 
Strader v. Board of Educ. of Coles County, 351 Ill. App. 438, 115 N.E.2d 539 (3d Dist. 
1953). 

26 National Rose Co. v. Mundet Cork Corp., 291 Ill. App. 464, 10 N.E.2d 217 
(3d Dist. 1937). See Morrill v. Manhattan Life Ins. Co., 183 Ill. 260, 55 N.E. 656 (1899). 

27 Such an allegation in a verified complaint is sufficient. Byers v. Sansom-Thayer 
Comm’n Co., 111 Ill. App. 575 (1st Dist. 1904). See Hoskins v. Mann, 143 Ill. App. 49 
(3d Dist. 1908). 

28 See Trust Co. of Chicago v. Cordeau, 303 Ill. App. 531, 548, 25 N.E.2d 616, 623 
(1st Dist. 1940). Also, the court may enjoin other actions, but notice and a bond are 
necessary. Hatzenbuhler v. Modern Woodmen of America, 305 Ill. App. 501, 27 N.E.2d 
563 (3d Dist. 1940). 

2° Foerster v. Enzenbacher, 178 Ill. App. 551 (1st Dist. 1913). 

80 Brown v. Marsh, 98 Fla. 253, 123 So. 762 (1929). 
31 Partlow v. Moore, 184 Ill. 119, 56 N.E. 317 (1900). 
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Also, they should assert their claim, if any, in the answer, but a cross bill 
between claimants is not necessary.” 

A stakeholder who is dismissed from the action is entitled to have his 
costs paid out of the fund although he may not recover an attorney’s fee 
unless one is authorized by contract.3* When the action is completed, all 
costs are imposed on the unsuccessful claimant.*4 

In addition to an action of interpleader, modern statutes have made 
other remedies available to a stakeholder. He may avoid double liability 
by resort to a declaratory judgment action ** or by bringing in new parties 
who are necessary for a complete determination of the controversy under 
section 25 of the Civil Practice Act.*¢ 


DECLARATORY JUDGMENTS 


Actions for declaratory judgments provide a valuable addition to the 
system of judicial remedies because they permit courts to determine the 
rights of parties where coercive relief is either unavailable or unnecessary. 
In 1945 the Illinois Legislature adopted a declaratory judgments act which, 
with some changes in phraseology, now appears as section 57.1 of the Civil 
Practice Act.87 Some provisions of this section are similar to provisions in 
the Uniform Declaratory Judgments Act ** although there are significant 
differences so that cases from other jurisdictions are not always relevant. 

Although the provisions of section 57.1 are to be liberally construed, 
the right to declaratory relief is subject to the limitation that there be an 
actual controversy which affects the jural relations of the parties.2® Thus, 


82 Prudential Ins. Co. v. Cahill, 321 Ill. App. 45, 52 N.E.2d 481 (1st Dist. 1943). 
Other claims cannot be litigated in an interpleader action. Northern Trust Co. v. 
McDowall, 307 Ill. App. 29, 29 N.E.2d 865 (ist Dist. 1940). The effect of section 38 of 
the Civil Practice Act was not discussed. In the federal courts each claimant should 
deny the allegations of the other. Phoenix Mut. Life Ins. Co. v. Reich, 75 F. Supp. 886 
(W.D. Pa. 1948). 

88 Curran v. Harris Trust & Sav. Bank, 2 Ill. App. 2d 395, 119 N.E.2d 483 (1st Dist. 
1954). 

$4 Central Pipe Line Co. v. Hutson, 401 Ill. 447, 82 N.E.2d 624 (1948); Firemen’s 
Ins. Co. v. Newell, 10 Ill. App. 2d 371, 135 N.E.2d 116 (1st Dist. 1956). Contra, Voight 
v. Kersten, 164 Ill. 314, 45 N.E. 543 (1896). See Miller v. People’s Lumber Co., 98 IIl. 
App. 468 (ist Dist. 1900), where a fund is distributed. 

35 Caddo Contracting Co. v. Johnson, 222 La. 796, 64 So. 2d 177 (1953). 

36 Tri. Rev. Stat. c. 110, § 25(1) (1959). 

37 Jd. § 57.1. See Ill. Laws 1945, p. 1149, § 1. 

88 See Illinois Power Co. v. Miller, 11 Ill. App. 2d 296, 302, 137 N.E.2d 78, 81 
(3d Dist. 1956). 

89 Saline Branch Drainage Dist. v. Urbana-Champaign Sanitary Dist., 399 Ill. 189, 
77 N.E.2d 158 (1948). See Neuchiller v. Neuchiller, 351 Ill. App. 304, 114 N.E.2d 900 
(2d Dist. 1953) (abst. dec.). Section 12 of the Uniform Declaratory Judgments Act, 
which provides for liberal construction of the act, was not adopted in Illinois, but 
section 4 of the Civil Practice Act has the same effect. Iti. Rev. Strat. c. 110, § 4 (1959). 
In Progressive Party v. Flynn, 400 Ill. 102, 79 N.E.2d 516 (1948), the court holds that 
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the controversy must be based on existing facts. A court cannot determine 
the rights of a party on the basis of events which may happen in the 
future.*! 

Declaratory relief may be granted even though no traditional coercive 
remedy is available. In Progressive Party v. Flynn ® the Illinois Supreme 
Court held that the plaintiffs’ rights to participate in an election could be 
determined in an action for a declaratory judgment although the defendant 
asserted that it was a political matter and that equitable relief could not be 
granted. In a subsequent case an appellate court held that a plaintiff could 
not have his right to be appointed as a police captain determined in a declara- 
tory judgment action because it was a political right and declaratory relief 
could not be granted when equitable relief is unavailable. This holding 
is unsatisfactory. When a public official has a mandatory duty to act in a 
certain way, the courts should not permit him to avoid his duty by calling 
it a political right. On the other hand, if a public official may exercise his 
discretion in a matter, the courts should not interfere. Declaratory relief 
should be available to determine the rights of the parties unless an exclusive 
remedy is available. Although mandamus is available where political rights 
are involved, there is nothing which indicates that it is an exclusive remedy. 
In other situations where mandamus is appropriate a plaintiff is not prevented 
from seeking declaratory relief.44 Therefore, in the above case, the court 
should have taken jurisdiction to determine if the official had the power 
to strike plaintiff's name or if a policy matter was involved. 


requests for a declaratory judgment by both the plaintiff and the defendant constitute 
an admission that there is an actual controversy. See also Beck v. Binks, 19 Ill. 2d 72, 165 
N.E.2d 292 (1960); Trossman v. Trossman, 24 Ill. App. 2d 521, 165 N.E.2d 368 (1st Dist. 
1960) (validity of antenuptial agreement). 

40 The validity of a statute or ordinance may be determined before it has been 
breached. Exchange Nat’l Bank v. County of Cook, 6 Ill. 2d 419, 129 N.E.2d 1 (1955); 
Dean Milk Co. v. City of Aurora, 404 Ill. 331, 88 N.E.2d 827 (1949). However, the 
plaintiff must be affected by the statute. Retail Liquor Dealers Protective Ass’n v. Fleck, 
408 Ill. 219, 96 N.E.2d 556 (1951). An action may be brought before the effective date 
of a statute when nothing further remains to be done before it takes effect, and an 
allegation that the statute will be enforced is unnecessary because that will be presumed. 
Hoagland v. Bibb, 12 Ill. App. 2d 298, 139 N.E.2d 417 (3d Dist. 1957). A court may 
determine if a valid statute applies to the plaintiff, but the plaintiff should allege that 
an official is threatening to apply it to the plaintiff or that the plaintiff is being deprived 
of a license. See Kitt v. City of Chicago, 415 Ill. 246, 252, 112 N.E.2d 607, 610 (1953). 
These cases do not discuss the availability of injunctive relief, indicating that the 
validity or application of a statute may be determined in a declaratory judgment action 
regardless of the availability of injunctive relief. This is the better view. Borchard, 
Challenging “Penal” Statutes by Declaratory Action, 52 Yate L.J. 445 (1943). 

41 Spalding v. City of Granite City, 415 Ill. 274, 113 N.E.2d 567 (1953). 

42 400 Ill. 102, 79 N.E.2d 516 (1948). 

43 Malkin v. City of Chicago, 6 Ill. App. 2d 151, 127 N.E.2d 145 (1st Dist. 1955). 
See also Zeigler v. Heyl, 334 Ill. App. 299, 79 N.E.2d 313 (4th Dist. 1948). Contra, 
Lockleer v. West Palm Beach, 51 So. 2d 291 (Fla. 1951). 

# Kitt v. City of Chicago, 415 Ill, 246, 112 N.E.2d 607 (1953). 
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The existence of a traditional remedy will not prevent a court from 
granting a declaratory judgment *® except where an exclusive statutory 
remedy is provided.*® However, a court may not grant declaratory relief 
when another action or proceeding involving the same issues is pending at 
the time the declaratory action is brought.*7 Recently an appellate court 
stated that “a declaratory judgment action may not be used as a substitute 
for garnishment.” 48 In this case an insurance company asked for a determina- 
tion of its obligation under an automobile liability policy after the injured 
party had obtained judgment against the insured. Since it does not appear 
that garnishment is intended to be an exclusive remedy, the court’s state- 
ment, which is dictum, can be supported only where garnishment is immi- 
nent, but dismissal should be discretionary with the court. Where garnish- 
ment is delayed, an action for a declaratory judgment should not be dis- 
missed because the insurance company should be permitted to have its lia- 
bility determined promptly. Clearly, if the injured person has not obtained 
judgment against the insured, a declaratory judgment action should be 
available to the insurance company. This is especially true where the in- 
surance company needs to know if it is required to defend a tort action 
brought against its insured.*® 

An action may not be brought to review a prior judgment or to re- 
litigate issues settled therein although, in determining the rights of the parties, 
a court may have to consider the scope and effect of a judgment.®° 

When administrative remedies are available, a party must exhaust them 
before seeking declaratory relief unless the same body had the same issue 
presented to it in a different form.®! Therefore, administrative remedies 


45 See American Civil Liberties Union v. Chicago, 3 Ill. 2d 334, 352, 121 N.E.2d 
585, 595 (1954); Kitt v. City of Chicago, 415 Ill. 246, 252, 112 N.E.2d 607, 610 (1953). 
Contra, Coven Distributing Co. v. City of Chicago, 346 Ill. App. 448, 105 N.E.2d 137 
(1st Dist. 1952); Trossman v. Trossman, 24 Ill. App. 2d 521, 165 N.E.2d 368 (1st Dist. 
1960). 

46 Goodyear Tire & Rubber Co. v. Tierney, 411 Ill. 421, 104 N.E.2d 222 (1952) 
(tax assessment); Im re East Main Tp. Community Ass’n, 15 Ill. App. 2d 250, 258, 145 
N.E.2d 777, 781 (1st Dist. 1957) (zoning ordinance). 

47 Fairbanks, Morse & Co. v. Freeport, 5 Ill. 2d 85, 125 N.E.2d 57 (1955); Eckells 
v. City Council of East St. Louis, 23 Ill. App. 2d 360, 163 N.E.2d 107 (4th Dist. 1959). 

48 Valente v. Maida, 24 Ill. App. 2d 144, 151, 164 N.E.2d 538, 542 (1st Dist. 1960). 
The court cited American Auto. Ins. Co. v. Freundt, 103 F.2d 613 (7th Cir. 1939), where 
it was held that dismissal is discretionary with the court. Cf. Employers’ Liability Assur. 
Corp. v. Ryan, 109 F.2d 690 (6th Cir. 1940) (dismissal denied). 

49 Note, Developments in the Law—Declaratory Judgments—1941-1949, 62 Harv. 
L. Rev. 787, 850-54 (1949). 

50See Karas v. Snell, 11 Ill. 2d 233, 142 N.E.2d 46 (1957); Illinois Power Co. v. 
— 11 Ill. App. 2d 296, 137 N.E.2d 78 (3d Dist. 1956). Annot., 154 A.L.R. 740 
(1945). 
51 Herman v. Village of Hillside, 15 Ill. 2d 396, 155 N.E.2d 47 (1959). 
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must be exhausted in zoning cases except when it is asserted that the 
ordinance is invalid.5? 

Section 57.1 provides that a court “shall refuse to enter a declaratory 
judgment . . . if it appears that the judgment . . . would not terminate the 
controversy or some part thereof, giving rise to the proceeding.” This pro- 
vision is mandatory so that the Illinois courts do not have the discretion 
which exists under the Uniform Act.** Although mandatory, it is believed 
that this limitation is not jurisdictional because the statute provides that the 
court shall refuse declaratory relief, rather than stating that it lacks the 
power to grant it. Thus, although a declaratory judgment may not terminate 
a controversy, it should not be subject to a collateral attack. However, this 
question has not been decided in Illinois. 

A declaration terminates the controversy when it establishes the rights 
of the parties on all issues. That further relief may be necessary to enforce 
these rights will not prevent a court from granting a declaratory judgment. 

Since a declaration must establish the rights of the parties on all issues, 
declaratory relief is not available to a person who could bring an action for 
damages for a past breach of an obligation or a duty. This is so because 
an action for a determination of liability would not settle the question of 
damages; it would be significant only as a basis for a subsequent proceeding 
for damages. Moreover, an action for a declaration that the defendant is 
liable to the plaintiff and a request for a determination of the amount of 
the defendant’s liability, if he is liable, is, in effect, a traditional coercive 
action.» It has been suggested that there would be less animosity between 
the parties if a plaintiff were allowed declaratory relief in the above situa- 
tion because it is a milder remedy. However, when a defendant is served 
with a summons, he may not appreciate the difference between an action for 
a declaratory judgment and one for damages. Also, a procedure which may 
lead to a multiplicity of actions should not be tolerated. 


52 Bank of Lyons v. County of Cook, 13 Ill. 2d 493, 150 N.E.2d 97 (1958); People 
ex rel. Builders Supply Co. v. Village of Maywood, 22 Ill. App. 2d 283, 160 N.E.2d 689 
(ist Dist. 1959). A party does not have to seek relief which the local officials have no 
authority to give. Sinclair Pipe Line Co. v. Village of Richton Park, 167 N.E.2d 406 (Ill. 
1960). In zoning cases, the court may determine that a particular use of the property 
should be permitted. /bid. 

58 The Uniform Act uses the phrase “may refuse.” Unirorm Dectaratory JupcG- 
MENTS Act § 6. See Haynes v. Anderson, 163 Neb. 50, 77 N.W.2d 674 (1956). 

54 Progressive Party v. Flynn, 400 Ill. 102, 79 N.E.2d 516 (1948). See Kitt v. City 
of Chicago, 415 Ill. 246, 112 N.E.2d 607 (1953). Contra, Zeigler v. Heyl, 334 Ill. App. 
299, 79 N.E.2d 313 (4th Dist. 1948). The court should not grant coercive relief which is 
not necessary to settle the controversy and which was not requested. Nelson v. City of 
Rockford, 167 N.E.2d 219 (Ill. 1960). 

55 See Bangert v. Emmco Ins. Co., 349 Ill. App. 257, 110 N.E.2d 528 (3d Dist. 1953) 
(request for declaratory judgment ignored); Mason v. Continental Distributing Co., 
333 Ill. App. 128, 76 N.E.2d 780 (1st Dist. 1948). 

56 Beatty v. Chicago, B. & Q.R.R., 49 Wyo. 22, 52 P.2d 404 (1935). 
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When a plaintiff whose only remedy is an action for damages seeks 
declaratory relief, the defendant should object to the prayer for relief in- 
stead of moving to have the action dismissed.57 Although the defendant fails 
to object, the court should still award the plaintiff damages if the defendant 
is liable and evidence as to damages has been introduced.®* 

When the defendant’s acts are continuing, the plaintiff may obtain 
declaratory relief in order to settle the future rights of the parties although 
he does not ask for damages. However, the plaintiff should ask for his 
damages in the same action, or he may find that he has waived his right to 
recover them. Section 57.1 authorizes the enforcement of a declaratory 
judgment by coercive relief although such relief was not originally re- 
quested. The enforcement of a declaration by an injunction presents no 
problem because it prevents the continued or future violation of the suc- 
cessful party’s rights. Also, a plaintiff may recover damages which accrued 
after the declaratory action was filed, but courts in other states have split 
in regard to a plaintiff’s right to obtain damages which he could have 
requested when he brought the action for declaratory relief. Some courts 
deny relief on the ground that a plaintiff may not use declaratory judgment 
procedure to try a claim piecemeal or to split a cause of action.®® It is be- 
lieved that this is the better view. The Illinois courts have not passed on 
this issue, but section 57.1 may prevent the subsequent award of damages 
which could have been requested initially. It provides that a party may 
apply for further relief “if further relief based upon a declaration of right 
becomes necessary or proper after the declaration has been made.” (Emphasis 
added.) The phrase “after the declaration has been made” does not appear 
in the Uniform Act.® 

When a person who could bring an action for damages for a breach of 
contract fails to do so, a potential defendant may bring an action for a de- 
termination of nonliability.*1 It is stated that the right of an alleged tort- 


57 Iii. Rev. Strat. c. 110, § 34 (1959). See Greene v. Gust, 26 Ill. App. 2d 2, 167 
N.E.2d 438 (1st Dist. 1960). 

58 E.g., Merritt v. Sims, 78 Idaho 292, 301 P.2d 1108 (1956); Goldring v. Kline, 
71 Nev. 181, 284 P.2d 374 (1955). See McNally v. Moser, 210 Md. 127, 122 A.2d 555 
(1956), where rent became due during the trial. Contra, Kermott v. Montgomery Ward 
& Co., 80 N.W.2d 841 (N.D. 1957). See BorcHarp, DecLaraTory JUDGMENTS 431 (2d ed. 
1941). 

59 Lane v. Page, 126 Colo. 560, 251 P.2d 1078 (1952), noted in 52 Micn. L. Rev. 141 
(1953), 8 Oxxa. L. Rev. 98 (1955). The plaintiff brought a second suit but the result 
would have been the same if he had asked for further relief in the same action. See 
Note, Developments in the Law—Declaratory Judgments—1941-1949, 62 Harv. L. Rev. 
787, 843 (1949). 

60 UniroRM DEcLARATORY JUDGMENTS Acr § 8. 

61 Barkhausen y. Continental Illinois Nat. Bank & Tr. Co., 3 Ill. 2d 254, 120 N.E.2d 
649 (1954), 
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feasor to obtain such relief is discretionary, but the courts usually refuse 
to grant it.® 

When a plaintiff asks for declaratory relief, the court should determine 
the rights of the parties although the determination is adverse to the party 
requesting it.* In Burgard v. Mascoutah Lumber Co.* the plaintiff alleged 
that he had overpaid the defendant but that the defendant was claiming 
that there was a balance due him. Therefore, the plaintiff asked for a declara- 
tory judgment stating the balance “due from the defendant to plaintiff or 
vice versa.” The defendant filed a motion to dismiss the complaint with 
affidavits to the effect that the parties had agreed to an account stated which 
showed a balance of $10,536.97 due to the defendant. A trial on the issues 
raised by this motion resulted in a verdict and judgment for the defendant. 
The court held that this necessarily sustained the claim of the defendant for 
the amount stated in the account and that no counterclaim was necessary 
because the controversy was presented by the complaint.®® Since a court 
should determine the rights of the parties when declaratory relief is re- 
quested, the court should have determined which party was liable to the 
other if the plaintiff had merely asked the court to determine that he was 
not liable to the defendant. 

In the Burgard case the defendant subsequently made application for 
the entry of a judgment for the balance due, although such a judgment 
should have been entered at once since the amount was ascertained.® If 
the claim had not involved an account stated, could the court have de- 
termined the balance due to the defendant in the original proceeding? It 
is submitted that such a determination should be made if sufficient evidence 
is introduced. The request by the plaintiff for a declaratory judgment opens 


62 Sun Oil Co. v. Transcontinental Gas Pipe Line Corp., 108 F. Supp. 280 (E.D. Pa. 
1952), aff'd mem., 203 F.2d 957 (3d Cir. 1953); Illinois Cent. R.R. v. Bullock, 181 F.2d 
851 (5th Cir. 1950). But see Caddo Contracting Co. v. Johnson, 222 La. 796, 64 So. 2d 
177 (1953). In some jurisdictions declaratory judgments are permitted where there 
would be multiplicity. Atchison, T.&S.F. Ry. v. Taylor, 87 F. Supp. 313 (E.D. Mo. 
1949). Cf. State v. Adelmeyer, 221 Wis. 246, 265 N.W. 838 (1936). But see Pennsyl- 
vania R.R. v. United States, 111 F. Supp. 80 (D.N.J. 1953). Continuing or future torts 
may be the subject of declaratory relief. Ainsworth v. Oil City Brass Works, 271 
S.W.2d 754 (Tex. Civ. App. 1954). 

63 Tllinois Power Co. v. Miller, 11 Ill. App. 2d 296, 137 N.E.2d 78 (3d Dist. 1956). 
No particular form of judgment is prescribed. City of Quincy v. Sturhahn, 18 Ill. 2d 
604, 165 N.E.2d 271 (1960). 

66 Ill. App. 2d 210, 127 N.E.2d 464 (4th Dist. 1955). 

65 See also Midwest Transfer Co. v. Preferred Acc. Ins. Co., 342 Ill. App. 231, 96 
N.E.2d 228 (1st Dist. 1951). A counterclaim may be necessary to prevent the plaintiff 
from dismissing the action. Exchange Nat'l Bank v. Code, 23 Ill. App. 2d 382, 163 
N-E.2d 554 (1st Dist. 1959). 

66 High Splint Coal Co. v. District No. 19 U.M.W., 300 Ky. 521, 189 S.W.2d 735 
(1945). 
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up the controversy so that such evidence would be relevant.6* Where the 
amount due is not determined in the original proceeding, the defendant is 
not barred from recovery because counterclaims are not compulsory in 
Illinois. He may seek further relief under section 57.1, or he may have the 
amount determined in a proceeding to discover assets.® 

A suit for a declaratory judgment is neither legal nor equitable, but is 
sui generis.*® However, for some purposes, such as determining the method 
of trial and the time for appeal, a declaratory action must be treated as either 
a legal or an equitable action, depending on the kind of coercive action 
which could have been brought or ultimately would have become available 
to the parties.7° Thus, if a plaintiff could have brought an action for equit- 
able relief, such as an action for an injunction or a bill quia timet, the 
declaratory action should be treated as an action in equity. If equitable 
relief is not available to the plaintiff but if the defendant could have brought 
an action for damages, or if an action for damages would subsequently have 
become available to either party, the declaratory action should be treated as 
an action at law.” 

Section 57.1 does not contain any provision in regard to parties,’? but 
the usual rules apply. The plaintiff must have an interest in the controversy, 
and the action must be brought against the proper parties.” In an action 
by an insurance company for a determination that an automobile liability 
policy was void for misrepresentation, it was held that the insured was the 
only necessary defendant although an accident had occurred and a suit had 
been brought against him.7* Nevertheless, it would seem desirable to join 
the injured person as a defendant. The court stated that the above contro- 
versy must be distinguished from one where the insurer seeks to avoid 


87 See Hawkeye Cas. Co. v. Stoker, 154 Neb. 466, 48 N.W.2d 623 (1951). 

88 Jones v. Hodges, 2 Ill. App. 2d 509, 119 N.E.2d 806 (3d Dist. 1954). 

6° E.g., Crerar Clinch Coal Co. v. Board of Educ., 13 Ill. App. 2d 208, 141 N.E.2d 
393 (1st Dist. 1957). 

7 In People ex rel. Schwartz v. Fagerholm, 17 Ill. 2d 131, 161 N.E.2d 20, 23 (1959), 
the court stated that the test is “the nature of the relief declared.” See Note, 6 
U.C.L.ALL. Rev. 678 (1959). 

™ Freeport Motor Cas. Co. v. Tharp, 406 Ill. 295, 94 N.E.2d 139 (1950), overruled 
on other grounds, People ex rel. Fagerholm, 17 Ill. 2d 131, 137, 161 N.E.2d 20, 24 (1959); 
Burgard v. Mascoutah Lumber Co., 6 Ill. App. 2d 210, 127 N.E.2d 464 (4th Dist. 1955). 
See Thillens, Inc. v. Cooper, 345 Ill. App. 145, 102 N.E.2d 562 (1st Dist. 1951), aff'd 
sub nom. Thillens, Inc. v. Hodge, 2 Ill. 2d 45, 116 N.E.2d 886 (1954). 

™The Uniform Act contains such a provision. Unirorm Deciaratory Jupc- 
MENTs Act § 11. 

78 Retail Liquor Dealers Ass’n v. Fleck, 408 Ill. 219, 96 N.E.2d 556 (1951); Saline 
Branch Drainage Dist. v. Urbana-Champaign Sanitary Dist., 399 Ill. 189, 77 N.E.2d 158 
(1948). A class action may be brought to obtain a declaratory judgment. Johnson v. 
Halpin, 413 Ill. 257, 108 N.E.2d 429 (1952). 

™ Western States Mut. Auto. Ins. Co. v. May, 18 Ill. App. 2d 442, 152 N.E.2d 608 
(1st Dist. 1958). 
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liability because of the failure of the insured to comply with some term of 
the contract or because the claim against the insured does not fall within the 
coverage of the policy. In the latter type of case the claim against the in- 
sured and the claim of the insurer may be part of a single controversy. 

When a plaintiff is seeking a declaration of nonliability, a burden-of- 
proof problem arises. The plaintiff has the burden of proving that the case 
is appropriate for declaratory relief, but in some jurisdictions the defendant 
has the burden of proof on other issues. The plaintiff should have the 
burden of producing evidence, and since he initiated the action, it would 
not be unreasonable to place the burden of persuasion on him."> There are 
no Illinois cases discussing this problem. 

Declaratory judgments are a valuable remedy, but the right to this 
relief is subject to certain limitations. In order to obtain declaratory relief 
there must be an actual controversy which will affect the jural relations of 
the parties, the plaintiff must have an interest in the controversy and all 
persons who will be affected by the judgment must be made parties to the 
action, and the declaration must settle the controversy or some part thereof. 
However, the right to declaratory relief is not limited by the availability 
of another remedy. 


Bitts Quia TIMET 


A party who has a defense to an action at law ordinarily cannot bring 
the controversy into equity, but if he must lose his defense by waiting until 
the legal action is brought, he can seek relief in equity by a bill quia timet. 
Most quia timet cases involve negotiable instruments or insurance policies 
although they may involve other types of instruments. 

If a defense to a negotiable instrument may be cut off by a transfer 
of the instrument to a purchaser for value without notice, equity can enjoin 
the transfer and cancel the instrument. In one Illinois case the court stated: 


“Where a note is involved which is negotiable, and not due, and there 
is good reason to believe that it may be transferred or negotiated before 
maturity, and get into the hands of an innocent purchaser for value, a 
court of equity on this ground alone will take jurisdiction to prevent 
such transfer and negotiation, if the note ought to be canceled and 
annulled for lack of consideration, or on account of duress.” 78 


However, if the defense will not be cut off by a transfer of the instrument, 


™ See International Hotel Co. v. Libbey, 158 F.2d 717 (7th Cir. 1946); Note, 
Developments in the Law—Declaratory Judgments—1941-1949, 62 Harv. L. Rev. 787, 
837 (1949); Note, 9 Oxra. L. Rev. 180 (1956). There is a similar problem in regard to 
the right to open and close. See Note, 35 Texas L. Rev. 133 (1956). 

% Johnson v. Lind, 217 Ill. App. 360, 364 (2d Dist. 1920). See also Hodson v. 
Eugene Glass Co., 156 Ill. 397, 40 N.E. 971 (1895); Kingsley v. Kingsley, 130 Ill. App. 
53 (3d Dist. 1906). ' 

















70 REMEDIES FOR THE UNUSUAL SITUATION _ [VoL. 1960 





equitable relief is not available.” Thus, when a note is due, the legal remedy 
is deemed to be adequate because any defense which may be asserted against 
the holder can be asserted against his transferee. For this reason, when an 
action on a past due note is pending, resort to equitable relief is unnecessary."® 

In the insurance cases, a bill quia timet for cancellation of a policy 
may be brought by an insurance company which has a defense that may be 
cut off by an incontestability clause. Such an action is permitted although 
the beneficiary can bring an action on the policy.” If the insurance company 
brings such an action, it will not be dismissed should the beneficiary subse- 
quently bring an action on the policy.8° On the other hand, should the 
beneficiary bring an action on the policy before the insurance company 
brings suit, a bill quia timet is not available because the insurance company 
may assert its defense in the law action.®! By asserting this defense within 
the incontestability period, the insurance company is protected even though 
the beneficiary should later dismiss his action.®? 

If there is no incontestability clause, the insurance company’s defense 
to an action on the policy is deemed to be adequate since it may be asserted 
whenever a suit is brought on the policy.8* Moreover, when a policy pro- 
vides that it “shall be incontestable after it shall have been in force, during 
the lifetime of the insured, for one year” and the insured dies within the 
year, the policy never becomes incontestable. Therefore, the defense to an 
action on the policy is deemed to be adequate.** 

Although a defense may still be asserted, delay in bringing an action may 
make it more difficult for a defendant to prove his defense. This problem 
does not arise if an instrument is void on its face,®® but it does exist if an 
instrument is valid on its face so that the burden is on the defendant to show 
fraud, misrepresentation, or failure of consideration. Therefore, in many 
jurisdictions, a defendant may bring a bill quia timet.*¢ 

Several early Illinois cases state that equitable jurisdiction exists when 
a party must resort to extrinsic evidence to prove his defense to a legal 


77 Vannatta v. Lindley, 198 Ill. 40, 64 N.E. 735 (1902) (forgery); Hovorka v. 
Hemmer, 108 Ill. App. 443 (1st Dist. 1903) (alteration). 

78 Black v. Miller, 173 Ill. 489, 50 N.E. 1009 (1898); Bezely v. Searl, 230 Ill. App. 
393 (2d Dist. 1923). 

79 Mutual Life Ins. Co. v. Wineberg, 319 Ill. App. 177, 49 N.E.2d 44 (ist Dist. 
1943); Metropolitan Life Ins. Co. v. Consento, 297 Ill. App. 450, 17 N.E.2d 1019 (1st 
Dist. 1938). See Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N.E. 108 (1921). 

80 See Powell v. Mutual Life Ins. Co., 313 Ill. 161, 170, 144 N.E. 825, 829 (1924). 

81 Hartford Fire Ins. Co. v. Ledford, 151 Ill. App. 413 (4th Dist. 1909). 

82 See Powell v. Mutual Life Ins. Co., 313 Ill. 161, 170, 144 N.E. 825, 828 (1924). 

83 DesMoines Life Ins. Co. v. Seifert, 210 Ill. 157, 71 N.E. 349 (1904). 

84 Chicago Nat’! Life Ins. Co. v. Carbaugh, 337 Ill. 483, 169 N.E. 218 (1929). 

85 See Field v. Herrick, 5 Ill. App. 54, 59 (1st Dist. 1879), aff'd after trial on merits 
without discussion of this issue, 101 Ill. 110 (1881). 

86 Watsn, Equity 545 (1930). 
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claim.§? A later case held that equitable relief is not necessary because the 

‘ defendant may perpetuate the testimony.®* This position ignores the ad- 

4 vantage of a live witness over a deposition. Other Illinois cases overlook 

t the problem; they assume without discussion that a defendant is adequately 
protected if he is allowed to assert his defense in the law action. However, 
a person who cannot bring a bill quia timet and who fears that he may be 
unable to prove his defense should the other party delay commencing his 
action may bring a declaratory judgment action in order to obtain an im- 
mediate determination of his rights. 





87 City of Chicago v. Cameron, 22 Ill. App. 91 (2d Dist. 1886), aff'd without dis- 
cussion of this question, 120 Ill. 447, 11 N.E. 899 (1887); Field v. Herrick, 5 Ill. App. 54 
(1st Dist. 1879). 

88 Shenehon v. Illinois Life Ins. Co., 100 Ill. App. 281 (1st Dist. 1902). 











SPECIFIC PERFORMANCE 


BY IVAN A. ELLIOTT, JR.* 


THIS ARTICLE IS PARTICULARLY DESIGNED to help the busy 
lawyer answer the question, “Is this unusual case my client has presented 
one for which I should consider specific performance?” A glance at the 
pertinent section will give the reader a preliminary answer. If specific per- 
formance is to be considered, then the reader will want to consider other 
parts of the article. The footnotes have attempted to list many of the 
annotations and a few illustrative cases. 

The field of specific performance is as broad as equity and cuts across 
the entire field of contracts. General equitable principles apply to every 
part of the article. Principles concerning real and personal property are 
involved in many other contractual areas. The Statute of Frauds must be 
met in any contract which is required to be in writing—usually agreements 
involving real estate. The problem of decrees involving continuous acts 
arises in many areas. Interestingly enough, the courts seem to feel differently 
about this problem, depending on the area involved. It would seem to the 
author that the courts are becoming more liberal—are more likely to en- 
force continuing acts or use a conditional decree where it meets the ends 
of justice. This tendency is believed to serve the ends of justice and is 
commendable. 


GENERAL EQUITABLE PRINCIPLES 


The facts are of paramount importance! This needs to be stated even 
before a definition of the remedy. Specific performance is an equitable 
remedy and the trial judge’s decision is viewed much the same way as a 
jury’s verdict—except that there are no instructions to claim as error. Few 
hard and fast rules can be given because the general principles may be ap- 
plied differently to do justice. Equity is not bound by the same rigidity as 
common law. 

Specific performance is the equitable remedy to obtain the performance 
of some affirmative act by the defendant to fulfill the obligation of a con- 
tract.1 Specific performance of a negative obligation is usually obtained by 
an injunction, which is actually a decree for negative specific performance 
under another name.? The negative order is more frequently used than is 
the positive order because it is easier to enforce. 

Specific performance is a supplementary remedy since it is not granted 


*IVAN A. ELLIOTT, JR. A.B. 1949, J.D. 1950, University of Illinois; 
member of the firm of Conger @ Elliott, Carmi, Illinois. 


1 Carter Oil Co. v. Owen, 27 F. Supp. 74 (ELD. Ill. 1939). 
2 Victor Chem. Works v. Iliff, 299 Ill. 532, 132 N.E. 806 (1921). 
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without a showing that there is no adequate remedy at law. It may be com- 
bined with other actions, such as reformation.’ Courts of equity order pay- 
ment of money in specific performance, even though a money judgment 
could be had, where there are facts present which indicate that a money 
judgment would not actually be adequate,* or where other relief is granted 
and jurisdiction is retained to settle the complete controversy.5 

Many factors have been considered in determining if the remedy at law 
would be adequate. Some cases are contradictory on this point, with the 
later cases seeming to lean toward granting equitable relief and having the 
support of the scholars.* Some of the things to be considered are: difficulty 
in determining amount of damages; necessity of multiplicity of suits for 
damages; difficulty in collection of damages; difficulty in duplicating the 
subject matter if plaintiff were given money only; injury to the plaintiff 
if specific relief is not granted; insolvency of the defendant; absence of a 
right to sue at law; legal defenses not applicable in the particular action in 
equity (such as the Statute of Frauds); existence of a statutory remedy; 
statutes governing the remedy of specific performance; the public interest 
in the granting or refusal of relief in the type of situation involved.” 

The contract must be a valid contract for lawful consideration.’ The 
amount of consideration is one factor which the court will consider in 
determining the general equities of the situation. The obligation must be 
mutual,® although this does not mean that unilateral contracts ?° or options 1 
cannot be enforced. A contract which is not mutual in its inception may be 
enforced when it becomes mutual.’ A contract may be enforced in part 
if the requested performance is not indivisible from the whole.* The con- 
tract must be clear, definite, and complete in all of its material provisions, 


$Sallo v. Boas, 327 Ill. 145, 158 N.E. 364 (1927); see generally Annot., 66 A.L.R. 
763, 780 (1930). 

4See discussion of loans and security, at pp. 94-95 infra. 

5See discussion at note 316 infra. 

65 Corsin, Contracts § 1142 (1951); 5 Wiutiiston, Contracts § 1418 (rev. ed. 
1937). 

7See generally 5 Wituiston, Contracts § 1418 (rev. ed 1937); Annot., 65 A.L.R. 7, 
33 (1930). 

8 Corbett v. Cronkhite, 239 Ill. 9, 87 N.E. 874 (1909); see Annot., 65 A.L.R. 7, 80 
(1930). 

® Nyder v. Champlin, 401 Ill. 317, 81 N.E.2d 923 (1948). The mutuality requirement 
is being enforced with less stringency. Cf. Ellis Elec. Lab. Sales Corp. v. Ellis, 269 
Ill. App. 417 (1st Dist. 1933); see Annot., 65 A.L.R. 7, 45 (1930); 1959 U. Int. LF. 691. 

10 Anderson v. Anderson, 251 Ill. 415, 96 N.E. 265 (1911); cf. Corbett v. Cronkhite, 
supra note 8. 

11 Anderson v. Bills, 335 Ill. 524, 167 N.E. 864 (1929). 

12 See discussion at note 44 infra. 
18 Kuhn v. Sohns, 324 Ill. 48, 154 N.E. 401 (1926). 
14 Weiss v. Beck, 1 Ill. 2d 420, 115 N.E.2d 768 (1953). 
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but lack of nonessential details will not render the contract unenforceable.'® 
The presence of a liquidated damages provision may or may not render the 
contract unenforceable in equity, depending on the intention of the parties.!® 
The general rule is that such a provision will not bar specific performance 
when it is intended as security for performance. 

Fraud, mistake, undue influence, and duress are defenses.!17 Overreach- 
ing by the plaintiff in making the contract may be grounds for denial of 
specific performance. If unfair advantage has been taken of the defendant, 
specific performance may be denied even though the actions were not of 
the sort which would avoid the contract at law.18 Laches,!® waiver, and 
abandonment ° are defenses. Specific performance will not be granted 
where it would cause undue hardship,?1 or where performance is im- 
possible 2? or unduly difficult. 

Decrees are preferred which are not difficult, impossible, or incon- 
venient to enforce. For this reason, negative decrees are probably more 
common than positive decrees. The defendant can be punished for con- 
tempt for violation of a negative decree. Enforcement of a positive decree 
is more difficult. The court can punish for contempt for failure to take the 
required action, but this does not do the act. In appropriate cases, the court 
will order the master in chancery to do the act in the stead of the defendant. 
Difficulty or inconvenience of enforcement will not prevent a decree from 
being entered if it is in the public interest to do so. 

Conditional decrees are very helpful in doing equity to all concerned.”* 
The conditions may apply to any of the parties, and will be designed to do 
equity in the entire situation. Damages may be awarded on the denial of 
specific performance provided the case was brought in good faith and not 
just to avoid a jury trial.?4 

It has been stated that specific performance is a matter of the discretion 
of the trial court 75 and, also, that it is a matter of right.2 What actually is 
meant is that the remedy is a matter of discretion but that the discretion 


15 Singer v. Murphy, 338 III. 620, 170 N.E. 777 (1930). 
16 Koch v. Streuter, 218 Ill. 546, 75 N.E. 1049 (1905); see Annot., 32 A.L.R. 584, 
604 (1924); 98 A.L.R. 887, 894 (1935). 
17 See generally 33 Int. Law & Prac. Specific Performance § 37 (1958). 
18 Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948); 1949 U. Inx. L. F. 523. 
19 Bauer v. Lumaghi Coal Co., 209 Ill. 316, 70 N.E. 634 (1904). 
20 Morrill v. Colehour, 82 IIl. 618 (1876). 
21 Neuberg v. Clute, 6 Ill. 2d 58, 126 N.E.2d 648 (1955). 
22 Burke v. Mierenfeld, 300 Ill. 188, 132 N.E. 799 (1921). 
°8 Lidikevicz v. Kopala, 315 Ill. 404, 146 N.E. 461 (1925). 
24 Weisbrodt v. Norris, 332 Ill. App. 279, 75 N.E.2d 50 (4th Dist. 1947) (abst. dec.). 
25 Harper v. Kennedy, 15 Ill. 2d 46, 153 N.E.2d 801 (1958). 
26 Hotze v. Schlanser, 410 Ill. 265, 102 N.E.2d 131 (1951). 
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must be reasonably exercised and is reviewable by the appellate courts for 
abuse.?7 


Contracts To Convey REAL Property 


The Action, Parties, and the Contract 


The most common use of the action for specific performance is to 
enforce a contract to convey real property.?® 

This contract can be specifically enforced by the purchaser ?® or his 
assignee 8° or by the vendor.*! A purchaser may enforce the contract 
against the vendor or a defendant who received title from the vendor with 
notice of the purchaser’s contract.8? The court will order the vendor to 
convey title to the purchaser or, in default, will order the conveyance to 
be made by the master in chancery.** The court will order the purchaser 
to pay for the property in accordance with the contract. If he refuses, the 
land may be ordered to be sold to satisfy an equitable vendor’s lien, and 
judgment will be had against the purchaser for any unsatisfied balance after 
the sale.*4 Specific performance may be had by or against heirs, devisees, 
executors, or administrators of a deceased, or the conservator or guardian 
of an incompetent.*> Land is considered unique, so that it is not necessary 
to submit any actual proof that money damages would not be an adequate 
remedy.®* From a logical basis, there is no reason why this should be so as 
a matter of law. The ends of justice would seem to be as well served if it 
were a rebuttable presumption.3? However, the inadequacy of an action at 
law is well rooted in the special treatment given land by Anglo-Saxon law 
and is generally recognized in Illinois without any argument. 

It should not be assumed that the equitable remedy of specific per- 


27 Sweeting v. Campbell, 8 Ill. 2d 54, 132 N.E.2d 523 (1956). 

28For general discussion of contracts relating to land, see 33 Int. Law & Prac. 
Specific Performance §§ 56-62 (1958); 49 Am. Jur. Specific Performance §§ 92-124 
(1943); 81 C.J.S. Specific Performance §§ 62-63 (1953). 

2° Young v. Kich, 369 Ill. 29, 15 N.E.2d 692 (1938). 

30 Lewis v. McCreedy, 378 Ill. 264, 38 N.E.2d 170 (1941); Annot., 138 A.L.R. 205 
(1942). 

$1 Ruddock v. American Medical Ass’n, 415 Ill. 63, 112 N.E.2d 107 (1953); Wright 
v. Buchanan, 287 Ill. 468, 123 N.E. 53 (1919). 

32 Krabbenhoft v. Gossau, 337 Ill. 396, 169 N.E. 258 (1929). 

88 Hess v. Weicker, 308 Ill. 270, 139 N.E. 405 (1923). 

34 Wright v. Buchanan, supra note 31; 81 C.J.S. Specific Performance § 63(a)3, at 
563. 

$5 Irr, Rev. Srat. c. 29, §§ 2-8 (1959); Simons v. Morris, 333 Ill. 183, 164 N.E. 179 
(1928); Robinson v. Appleton, 124 Ill. 276, 15 N.E. 761 (1888). 

86 Miedema v. Wormhoudt, 288 Ill. 537, 123 N.E. 596 (1919); 49 Am. Jur. 
Specific Performance § 92 (1943). 

37 Cf. Whitlow v. Board of Educ., 108 Kan. 604, 196 Pac. 772 (1921); Curtis v. 
Blair, 26 Miss. 309 (1853). 
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formance is the only remedy available to the disappointed vendor or pur- 
chaser. A party not in default may sue for specific performance or sue on 
the contract to recover damages; or, if he has furnished anything of value, 
he may rescind the contract and sue to recover the thing given.*® 

The contract must be specific, clear, certain, and definite in its terms,*® 
although it need not provide for every possible contingency. The land 
must be specifically described,*! but latent ambiguities can be cured by parol] 
evidence. “ ‘A description is sufficiently definite when it will enable a sur- 
veyor, by the aid of extrinsic evidence, to locate the property.’ ” 42 One case 
allowed the description to be added later when it was left out of the contract 
and it was agreed that it could be inserted later.** 

Mutuality of remedy had been a strict requirement for specific per- 
formance cases until the doctrine was modified in Gould v. Stelter in 1958.* 
This case holds that a want of mutuality of remedy at the inception of the 
contract will not bar specific performance when the contract becomes 
mutual at a later date. If the plaintiff is performing or has tendered per- 
formance, or if the court can decree specific performance for both parties, 
there is no problem. In the case where performance is not yet possible for 
the purchaser, some problems are presented. The use of a conditional de- 
cree or a bond has been suggested,** and in most cases these should be satis- 
factory. In a proper case, the court might retain jurisdiction to enforce the 
plaintiff’s promise in the future. Options have always been enforceable when 
properly exercised. 


38 Kneberg v. H. L. Green Co., 89 F.2d 100 (7th Cir. 1937); Case v. McKirgan, 
243 Ill. App. 163, 166 (2d Dist. 1927); cf. Annot., 98 A.L.R. 887 (1935); 32 A.LR. 
584 (1924). A forfeiture provision or penalty provision in a contract to convey is not 
a bar to specific performance unless it was the intention that the other party should 
have the choice to perform or forfeit. Note, 1950 U. Ini. LF. 249. 

%9Linder v. Potier, 409 Ill. 407, 100 N.E.2d 602 (1951); 33 Int. Law & Prac 
Specific Performance § 56 n.47 (1958). Cf. Annot., 60 A.L.R.2d 251 (1958), relating to 
certainty of terms of mortgage contemplated by contract of sale; Annot., 117 A.L.R. 
1095 (1938), concerning definiteness of price in event of exercise of option; Annot., 
136 A.L.R. 138 (1942), concerning option to purchase at price offered to optionor by 
third person; Annot., 68 A.L.R.2d 1221 (1959). concerning validity of contract when 
price or payment terms are subject to future agreement or negotiations. 

40 Welsh v. Jakstas, 401 Ill. 288, 82 N.E.2d 53 (1948) (contract is specific enough 
even though no provision whether deed is to be quit claim or warranty); cf. Favata v. 
Mercer, 409 Ill. 271, 99 N.E.2d 116 (1951), where court gave as one reason for refusing 
specific performance the fact that the demand prior to suit was for a warranty deed 
and the prayer was for a warranty deed, but the contract only called for a conveyance. 

41. Welsh v. Jakstas, supra note 40 (land in non-existent township); Crocker v. 
Smith, 366 Ill. 535, 9 N.E.2d 309 (1937). 

42 People ex rel. Beedy v. Regnier, 377 Ill. 562, 565, 37 N.E.2d 186, 188 (1941). 

48 Schmalzer v. Jamnik, 407 Ill. 236, 95 N.E.2d 347 (1950). 

4414 Ill. 2d 376, 152 N.E.2d 869 (1958); 1959 U. Inx. L.F. 691. 

45 § Wiuiston, Contracts § 1440 (rev. ed. 1937). 

46 Welsh v. Jakstas, 401 Ill. 288, 82 N.E.2d 53 (1948); 33 Int. Law & Prac. Specific 
Performance § 59 (1958). 


PUR et 














Sih NER 








SPRING ] SPECIFIC PERFORMANCE 77 


Only parties to a contract to convey or their successors are bound by 
the contract.*? If a wife fails to execute the contract, she cannot be forced 
to sign the deed and release her inchoate dower.*® 

The principles apply to interests in real estate other than a fee interest; 
for example, they apply to leases,*® covenants concerning drainage,®° agree- 
ments regarding possession,™! sale of growing timber,5? and easements.®* 
Agreements to partition in kind,5* exchanges of property,®° agreements to 
reconvey,®® and covenants regarding use of the land*” are also specifically 
enforced. 


The Statute of Frauds 


Ordinarily, a contract relating to real estate must be in writing to be 
specifically enforced.®* Oral contracts may be specifically enforced if the 
defense of the Statute of Frauds *® is not properly interposed ® or where 
such a defense would result in the perpetration of an equitable fraud. 

It is generally stated that specific performance of an oral contract in 


47 As to whether or not a contract is enforceable as to the owners signing and its 
effect on the purchase price, see Spadoni v. Frigo, 307 Ill. 32, 138 N.E. 226 (1923); Moore 
v. Gariglietti, 228 Ill. 143, 81 N.E. 826 (1907); Annot., 154 A.L.R. 767 (1945) (question 
presented is, did the parties intend to be bound if less than all owners signed? ). 

48 White v. Lang, 401 Ill. 219, 81 N.E.2d 897 (1948). 

49 Bournique v. Williams, 225 Ill. App. 12 (1st Dist. 1922), cert. denied; 81 C.J.S., 
Specific Performance § 63(b) (1953). They also apply to a contract to lease. Annot., 
173 A.L.R. 1161 (1948); 31 A.L.R. 502 (1924). 

50 Sanitary Dist. v. Martin, 129 Ill. App. 308 (1st Dist. 1906), aff'd, 227 Ill. 260, 81 
NE. 417 (1907); 81 C.J.S., Specific Performance § 63(f) (1953). 

51 Finty v. Kinder, 194 Ill. App. 115 (4th Dist. 1915). But see Fuller v. Hansen, 
187 Ill. App. 417 (1st Dist. 1914). 81 C.J.S., Specific Performance § 63(b), at 566 (1953). 

52 Scott, Specific Performance of a Contract To Sell Standing Timber for Im- 
mediate Severance, 17 Ky. L.J. 48 (1928). The majority rule is that a sale of standing 
timber for immediate severance is a sale of realty; the minority rule is that it is a sale 
of personalty. There are indications of a trend toward the minority view. Under the 
minority view, specific performance would be granted on the showing of a special value 
to the plaintiff for the intended use, unavailability of other timber in the locality, or 
other reasons why damages would not be adequate. 

53D, M. Goodwillie Co. v. Commonwealth Elec. Co., 241 Ill. 42, 89 N.E. 272 (1909). 

54 Parks v. Snyder, 126 Kan. 446, 268 Pac. 814 (1928); cf. Doyle v. Wiley, 15 Ill. 
576 (1854). 

55 Baker v. Allison, 186 Ill. 613, 58 N.E. 233 (1900). 

56 Kozlowski v. Mussay, 395 -Ill. 81, 69 N.E.2d 338 (1946); Annot., 44 A.L.R.2d 342 
(1955). 

57 VanSant v. Rose, 260 Ill. 401, 103 N.E. 194 (1913); Frye v. Partridge, 82 Ill. 267 
(1876); Annot., 23 A.L.R.2d 520 (1952). Enforcement will usually be in the form of an 
injunction. 

58 Crocker v. Smith, 366 Ill. 535, 9 N.E.2d 309 (1937). 

59 Int. Rev. Strat. c. 59, §§ 1-18 (1959). 

6 Thomas v. Pope, 380 Ill. 206, 43 N.E.2d 1004 (1942). 

61 Fierke v. Elgin State Banking Co., 359 Ill. 394, 194 N.E. 528 (1935). 
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regard to real property will be granted where the contract has been per- 
formed by one party in such a way that the parties cannot be placed 
in status quo or damages awarded as adequate compensation.®? Actions 
which will take the contract out of the Statute of Frauds include possession 
by the purchaser coupled with valuable improvements, performance of 
valuable services,** and situations where the statute of limitations prevents 
relief at law. Actions which are not sufficient to take the oral contract 
out of the Statute of Frauds include mere payment of the purchase price, 
mere possession of the land,®" possession of the land coupled with improve- 
ments which are minor or can be compensated for in money,® and per- 
formance which is not exclusively referable to the contract but may be 
explained on some other theory.®® Although the theory has never been 
suggested, it seems to the writer that in the case of oral contracts relating 
to land, the courts drop the legal presumption that the remedy at law is 
inadequate and require proof of this otherwise assumed issue.7° Also, the 
courts require that the oral contract be proved by clear and satisfactory 
evidence since its terms are not preserved in a memorial.” 


Condition of Property and the Title 


Many contracts specifically state requirements for title examination 
and the effect of title requirements. In the absence of specific provisions 
in the contract or when the provisions are not clear or not complete, the 
following comments apply. 

Generally it is implied that the vendor agrees to convey merchantable 
title and the purchaser cannot be forced to take a title which is not mer- 
chantable.”? It is satisfactory if the title is merchantable at the time convey- 
ance is agreed to be completed, even though the vendor had a defective 


62 Chambers v. Appel, 392 Ill. 294, 64 N.E.2d 511 (1945); see generally Annot., 
101 A.L.R. 923 (1936). 

63 Bell v. Anderson, 292 Ill. 605, 127 N.E. 87 (1920). 

® Fierke v. Elgin City Banking Co., supra note 61; Crawley v. Howe, 291 Ill. 107, 
125 N.E. 743 (1919). 

6 Holsz v. Stephen, 362 Ill. 527, 200 N.E. 601 (1936). 

6 Durbin v. Carter Oil Co., 378 Ill. 32, 37 N.E.2d 766 (1941). 

87 Yager v. Lyon, 337 Ill. 271, 169 N.E. 222 (1929); Weir v. Weir, 287 Ill. 495, 122 
NE. 868 (1919). 

88 Johnson v. Crouch, 325 Ill. 559, 156 N.E. 754 (1927). 

6 Weir v. Weir, supra note 67; Seitman v. Seitman, 204 Ill. 504, 68 N.E. 461 (1903). 

7 Cf. Pocius v. Fleck, 13 Ill. 2d 420, 150 N.E.2d 106 (1958). 

71 Williams v. Corcoran, 346 Ill. 105, 178 N.E. 348 (1931). 


72Deem v. Miller, 303 Ill. 240, 135 N.E. 396 (1922); 55 Am. Jur. Vendor and 
Purchaser § 149 n.9 (1946); on merchantability in general, see Annot., 57 A.L.R. 1253 
(1928). 
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title at the time of the contract—or no title at all.78 Unless time is made the 
essence of the contract or delay would be prejudicial to the purchaser, a 
reasonable time will be furnished the vendor to cure title defects."* Where 
there is no specified time for performance, it is sufficient if the vendor has 
removed title defects at any time during the proceedings and even up to” 
and as a condition to the final judgment,” so long as the times are all deemed 
by the court to be reasonable. 

The purchaser has the power to waive title defects, to compel con- 
veyance of a defective title, and to have an abatement of the purchase price.”” 
This abatement is the proportion of the purchase price which is lost be- 
cause of the title defect.7** The vendor can be required to incur expense 
in clearing title defects.” In Smith v. Farmers’ State Bank ® the court re- 
quired the vendor to deposit half of the purchase price with a title insurance 
company to get the title insurance it had agreed to obtain. Arguments of 
inequity and hardship were brushed aside under the circumstances. 

The vendor may also have specific performance when there is a defect 
of title with an abatement of price.§! The application of the doctrine is more 
restricted than it is for the enforcement by the purchaser since a waiver of 
marketable title is forced upon the purchaser by the court rather than being 
assumed willingly. If the vendor is unable to convey exactly what he con- 
tracted to convey, if the vendor was in good faith, and if the defect in title 
is of small importance or is immaterial to the use intended by the purchaser, 
specific performance will be decreed. Examples of defects which the pur- 
chaser may be compelled to take include a lien which is immediately re- 
movable by application of part of the purchase price for that purpose,®? 
unimportant easements or trivial encroachments,® existence of a party wall,® 


7 Gould v. Stelter, 14 Ill. 2d 376, 152 N.E.2d 869 (1958); 1959 U. In. LF. 691. 

™ Gibson v. Brown, 214 Ill. 330, 73 N.E. 578 (1905). Annot., 57 A.L.R. 1253, 1519 
(1928). 

7 Carver v. VanArsdale, 312 Ill. 220, 143 N.E. 579 (1924); Gibson v. Brown, supra 
note 74. 

7% Van Riper v. Wickersham, 77 N.J. Eq. 232, 76 Atl. 1020 (1910); Annot., 57 
ALR. 1253, 1521-22 (1928); cf. Young v. Wilkinson, 22 Ill. App. 2d 304, 160 N.E.2d 
709 (1st Dist. 1959), rev’d on other grounds, 18 Ill. 2d 428, 164 N.E.2d 39 (1960). 

™ Schiro v. W. E. Gould & Co., 18 Ill. 2d 538, 165 N.E.2d 279 (1960); Ennis v. 
Johnson, 3 Ill. 2d 383, 121 N.E.2d 480 (1954). 

78 Baker v. Puffer, 299 Ill. 486, 132 N.E. 429 (1921). 

7 Smith v. Farmers’ State Bank, 390 Ill. 374, 61 N.E.2d 557 (1945); Annot., 171 
A.LR. 1299 (1947). 

80 Supra note 79. 

81 Binder v. Hejhal, 347 Ill. 11, 178 N.E. 901 (1931). 

82 Keepers v. Yocum, 84 Kan. 554, 114 Pac. 1063 (1911); 49 Am. Jur. Specific 
Performance § 110 n.4 (1943). 

83 Fossume v. Requa, 218 N.Y. 339, 113 N.E. 330 (1916). 
% Hendricks v. Stark, 37 N.Y. 106 (1867). 




















80 REMEDIES FOR THE UNUSUAL SITUATION _ [Vot. 1960 


and minor restrictive covenants which do not apply to the intended use.®® 
Examples of defects which will excuse the purchaser from performance in- 
clude liens which cannot be readily removed,®* easements or encroachments 
interfering with the use contemplated or the value of the property,*’ re- 
strictive covenants,®* and destruction of the premises by fire or otherwise.®® 

There is a split of authority as to whether or not a purchaser can have 
specific performance when the vendor’s wife has not signed the contract 
and has an outstanding inchoate dower.” Illinois allows the purchaser to 
waive the defect of outstanding inchoate dower and to require the vendor 
to convey by warranty deed.*! The theory is that the purchaser is not en- 
titled to any deduction in purchase price since he can rely on the warranty 
for his protection and there is no just and accurate basis for valuing in- 
choate dower. In the case where the wife is actually a cotenant, the pur- 
chaser may waive the defect and compel specific performance with a pro- 
portionate abatement of the purchase price.®” 

In applying these principles, the general considerations of equity must 
be remembered. Each case must be decided on its own facts according to 
an equitable result.® 


Change in Circumstances 


Generally, the courts look at the facts as they existed at the inception 
of the contract and ignore subsequent events.** However, in this area equity 
is not blind and will, in exceptional cases, refuse specific performance and 
leave the parties to their legal remedies or grant a conditional decree to 
do equity.°> A change of circumstances is often considered in connection 
with other equitable defenses to the contract such as laches, fraud, over- 
reaching, and failure of the plaintiff to perform in good faith.% Specific 
performance has been granted in spite of increase in value of property,” 


85 Reformed Protestant Dutch Church v. Madison Ave. Bldg Co., 214 N.Y. 268, 
108 N.E. 444 (1915). 

86 Wesley v. Eells, 177 U.S. 370, 20 Sup. Ct. 661 (1900). 

87 Adams v. Henderson, 168 U.S. 573, 18 Sup. Ct. 179 (1897); Annot., 57 A.L.R. 
1253, 1426 (1928). 

88 Peabody Heights Co. v. Willson, 82 Md. 186, 32 Atl. 386 (1895) (involved a 
restriction which lessened value of premises for general purposes). 

8° Brownell v. Board of Educ., 239 N.Y. 369, 146 N.E. 630 (1925). 

9049 Am. Jur. Specific Performance § 111 (1943). 

%1 Cities Serv. Oil Co. v. Viering, 404 Ill. 538, 89 N.E.2d 392 (1949). 

®2 Ennis v. Johnson, 3 Ill. 2d 383, 121 N.E.2d 480 (1954). 

93 Smith v. Farmers’ State Bank, 390 Ill. 374, 61 N.E.2d 557 (1945). 
% Brubaker v. Hatjimanolis, 404 Ill. 342, 88 N.E.2d 843 (1949). 
% Iglehart v. Vail, 73 Ill. 63 (1874). 
% See generally Annot., 11 A.L.R.2d 390 (1950). 
®7 Brown v. Brown, 274 Ill. 325, 113 N.E. 634 (1916). 
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decrease in value of property,®® destruction of the premises,®® insolvency of 
one of the parties, and a depreciation in the value of money.’°! On the 
other hand, specific performance has been denied because of a very large 
change in the value of the property,!°? destruction of the premises,’ con- 
demnation of the property,!°* change in ordinances materially affecting 
intended use,!> and abandonment of planned public works materially af- 
fecting the intended use.1°* Where one of the parties or his successors has 
made valuable improvements, the case depends on the intention of the 
parties, the length of time involved, the knowledge the parties had of the 
situation, the value of the improvements, and other facts indicating the gen- 
eral equities. Some cases decree specific performance with no adjustment 
of the price, others condition the decree on an adjustment of the purchase 
price to compensate for the improvements, and some refuse to decree 
equitable relief.1°7 

Quite often the performance of the contract depends upon the ability 
of the purchaser to obtain a loan.1°° A vendor should not be able to object 
that the purchaser did not get the desired loan if the purchaser is otherwise 
able to pay the purchase price or if the inability is in part because of the 
vendor’s failure to give merchantable title.1!° If the purchaser is not able to 
get the loan, the contract is usually stated by its terms to.be void. The cases 
turn on the language of the contract and the equities which prevail. 


Oil and Gas 


Interests in oil and gas in place are interests in land,11 and contracts to 


8 Anderson v. Bills, 335 Ill. 524, 167 N.E. 864 (1929). 

Dodds v. Lafon, 153 Va. 110, 149 S.E. 417 (1929), where possession had been 
obtained by purchaser before destruction and no conveyance had been made. 

100 Oliver v. Poulos, 312 Mass. 188, 44 N.E.2d 1 (1942). 

101 Willard v. Tayloe, 75 U.S. (8 Wall.) 557 (1869). 

102 Rose v. Gilbert, 320 Mich. 455, 31 N.W.2d 690 (1948); McLean v. Clark, 118 
Misc. 284, 193 N.Y. Supp. 113 (Sup. Ct. 1922). But see Dalby v. Maxfield, 244 Ill. 214, 
91 N.E. 420 (1910). 

103 Tibman v. Levenson, 236 Mass. 221, 128 N.E. 13 (1920). 

104 Blockdel Realty Co. v. Doyle, 125 N.J. Eq. 528, 6 A.2d 670 (1939); see Annot., 
46 A.L.R. 818 (1927). 

105 Anderson v. Steinway & Sons, 178 App. Div. 507, 165 N.Y. Supp. 608, aff’d mem., 
221 N.Y. 639, 117 N.E. 575 (1917); cf. Biggs v. Steinway & Sons, 229 NY. 320, 128 NE. 
211 (1920). 

106 Detroit & Ironton R.R. v. Murry, 21 Ohio App. 97, 152 N.E. 771 (1925). 

107 See generally Annot., 174 A.L.R. 699 (1948). 

108 See generally Annot., 5 A.L.R.2d 287 (1949). 

109 Nyder v. Champlin, 401 Ill. 317, 81 N.E.2d 923 (1948). 

110 Kovacs v. Krol, 385 Ill. 593, 53 N.E.2d 456 (1944). 
111 Ohio Oil Co. v. Wright, 386 Ill. 206, 53 N.E.2d 966 (1944). 
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convey these interests can be specifically enforced in a similar manner. This 
includes an agreement to convey oil and gas in place,!!? royalties under a 
lease,!8 and a portion of a lessee’s interest.1!4 

As to the enforcement of the provisions of an oil and gas lease, some 
doubt has been cast upon the subject by two old Illinois cases.145 These 
cases refused injunction as specific enforcement because of lack of mutuality. 
The leases contained surrender clauses so that the lessee could surrender 
for the payment of $1.00. These cases have been very much criticized. 
Leases presently used do not have such a clause, and a different result 
would probably be reached today. Similarly, a contract to make an oil and 
gas lease may be specifically enforced when it complies with the Statute 
of Frauds. 

Express or implied covenants in an oil and gas lease to develop or to 
drill test wells will not be specifically enforced.14* One of the reasons is the 
great expense of drilling a well and the speculative nature of the recovery. 
Forfeiture is a harsh remedy, but is not so harsh in many cases as specific 
performance would be. Many courts enter an alternative decree ordering 
the drilling of a well within a stated reasonable time or, on the failure to 
drill, the lease will be forfeited and terminated in whole or in part.!!7_ This 
seems an equitable result. 

If the buyer can show that breach of the contract will be a hardship, 
specific performance will be granted of a contract to sell oil and gas from 
certain wells.118 Equitable relief is usually granted where there has been a 
large expenditure of money for equipment to transport and facilities to 
handle the oil and gas. If there is other oil and gas readily available or if 
the hardship is not great, specific performance will be denied.1!® It should 
be pointed out that oil and gas, once severed from the ground, are personal 
property and lose their status as real property.!?° 


112 McCubbins v. Simpson, 186 Okla. 417, 98 P.2d 49 (1939); see 26 Int. Law & 
Prac. Mining, Oil and Gas § 42 (1956). 

113 Weber v. Texas Co., 83 F.2d 807 (Sth Cir.), cert. denied, 299 U.S. 561, 57 Sup. Ct. 
23 (1936). 

114 Axelrod v. Osage Oil & Ref. Co., 29 F.2d 712 (8th Cir. 1928). 

115 Ulrey v. Keith, 237 Ill. 284, 86 N.E. 696 (1908); Watford Oil & Gas Co. v. 
Shipman, 233 Ill. 9, 84 N.E. 53 (1908). These cases are criticized in 3 Summers, Or AND 
Gas § 534 (1958). Specific performance was allowed in Gray v. Schoonmaker, 30 F. 
Supp. 1019 (E.D. Ill. 1940). 

116 Jeffers v. Rondeau, 1 S.W.2d 380 (Tex. Civ. App. 1927); see 3 Summers, O11 
AND Gas § 533 (1958). 

117 F]liott v. Pure Oil Co., 10 Ill. 2d 146, 139 N.E.2d 295 (1956). 

118 Southwest Pipe Line Co. v. Empire Natural Gas Co., 33 F.2d 248 (8th Cir. 
1929); see Annot., 152 A.L.R. 4, 76 (1944). 

119 Gray v. Premier Inv. Co., 51 F. Supp. 944 (W.D. La. 1943). 

120 Ohio Oil Co. v. Wright, 386 Ill. 206, 55 N.E.2d 966 (1944). 
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SALE OF PERSONAL PROPERTY 


Although inadequacy of remedy is presumed in the case of real prop- 
erty, the opposite presumption prevails in the case of personal property.'*4 
Specific performance can be granted of a contract to convey personal prop- 
erty, but inadequacy of money damages must be proved. This is based on 
the theory that the buyer can then take the money and buy the item of 
personal property on the open market.!22 Specific performance will be 
granted where it is shown that the item cannot be obtained or is difficult 
to obtain on the market,!** is unique,!2* has a peculiar sentimental sig- 
nificance,!*5 or for some other reason damages would be inadequate.!26 Each 
case depends on its own facts.127 

The tendency would seem to be in the direction of more liberal grant- 
ing of specific performance. Illinois has adopted in the Uniform Sales Act 
a provision concerning specific performance of a contract to deliver specific 
or ascertainable goods.!*8 It has been suggested that this section should dis- 
pose courts toward the granting of specific performance,!”® although the 
only case in Illinois to consider the matter has stated that the statute is only 
declaratory of the previous law.1®° 

Generally, specific performance is sought by the buyer, but it is also 
available to the seller.1* 

Peculiar problems arise in some special situations. For example, is 


121See generally Annot., 152 A.L.R. 4 (1944); Comment, Limitations on the 
Availability of Specific Performance, 17 U. Cut. L. Rev. 409 (1950). 

122 G, C. Outten Grain Co. v. Grace, 239 Ill. App. 284 (3d Dist. 1925). 

123 Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948); 1949 U. Inu. L.F. 523 
(item necessary to plaintiff's business). In days of shortages, some courts allowed and 
some denied specific performance of contracts to purchase automobiles. Pressman, 
Specific Performance of New Automobile Contracts, 1947 Ins. L.J. 809; 33 Corn. 
L.Q. 432 (1948). 

124 Chamber of Commerce v. Barton, 195 Ark. 274, 112 S.W.2d 619 (1937) (radio 
station). 

125 Wilkinson v. Stitt, 175 Mass. 581, 56 N.E. 830 (1900) (prize cup). 

126 Southwest Pipe Line Co. v. Empire Natural Gas Co., 33 F.2d 248 (8th Cir. 1929) 
(buyer would be forced to build expensive pipe line to use other available gas). 

127 Spaulding v. Mayo, 81 N.H. 85, 122 Atl. 899 (1923). 

128 Trt. Rev. Stat. c. 121%, § 68 (1959). Cf. Untrorm CommenrciaL Cope § 2—716, 
comment (Official Text 1957). 

1293 WILLISTON, SALEs § 601 (rev. ed. 1948); Legislation Note, Statutory Tinkering 
With Specific Performance, 47 Harv. L. Rev. 1036 (1934). 

130 G, C, Dutten Grain Co. v. Grace, 239 Ill. App. 284 (3d Dist. 1925), criticized in 
25 Micn. L. Rev. 558 (1927); accord, Glick v. Beer, 263 App. Div. 599, 33 N.Y.S.2d 833 
(1942). Other cases use the statute as reason for extending specific performance. See 
Hughbanks v. Browning, 9 Ohio App. 114 (1917); Eastern Rolling Mill Co. v. Mich- 
lovitz, 157 Md. 51, 145 Atl. 378 (1929); Michigan Sugar Co. v. Falkenhagen, 243 Mich. 
698, 220 N.W. 760 (1928). 

181 Rothholz v. Schwartz, 46 N.J. Eq. 477, 19 Atl. 312 (1890) (purchase price 
payable in securities). 
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insolvency of the seller sufficient inadequacy of legal remedy? This is 
especially important in bankruptcy cases since a delivery of the property to 
the buyer would generally make him whole, while a claim for money from 
the bankrupt’s estate would be of much less value. Specific performance 
is generally denied,'8* but may be granted where other inadequacies of 
legal remedy can be shown.188 

A purchaser of a patent may be granted specific performance,** but a 
seller of a patent will, in the absence of special circumstances, be relegated 
to an action at law for damages.1*> The theory is that the damages would 
be impossible for the purchaser to ascertain, but would be easier for the 
seller. 

When the contract is for the sale of real and personal property together, 
the courts apply the real property rule and presume inadequacy of legal 
remedy for both types of property.!** 

The sale of corporate stock will be specifically enforced only when it is 
shown that it is not readily available on the market,187 the value of the stock 
is unascertainable,!** or special circumstances are present.18° Stock has been 
ordered issued to a promoter,!*° including a situation where the purchase 
gave the buyer control of the corporation.1*! Specific enforcement will be 
granted of an agreement to vote stock.142 A corporation will be ordered 
to complete the sale by transferring stock on its books.1* 

Specific enforcement of an agreement to transfer a certificate of con- 
venience and necessity will be decreed even though the Interstate Commerce 
Commission must approve such a transfer.1*4 


182 George E. Warren Co. v. A. L. Black Coal Co., 85 W. Va. 684, 102 S.E. 672 
(1920); 1 Wituiston, Saves §§ 143, 144 (rev. ed. 1948). 

133 Parker v. Garrison, 61 Ill. 250 (1871). 

184 Fairchild v. Dement, 164 Fed. 200 (N.D. Ill. 1908). 

185 Anderson v. Olsen, 188 Ill. 502, 59 N.E. 239 (1900). 

186 Kuhn v. Sohns, 324 Ill. 48, 154 N.E. 401 (1926); Dunham v. Slaughter, 268 IIl. 
625, 109 NE. 673 (1915). 

187 Smurr v. Kamen, 301 Ill. 179, 133 N.E. 715 (1921). 

188 Arentsen v. Sherman Towel Serv. Corp., 352 Ill. 327, 185 N.E. 822 (1933) 

189 Schmidt v. J. F. Schmidt Brothers Co., 272 Ill. 340, 111 N.E. 1025 (1916) (sale 
and agreement not to compete); Hills v. McMunn, 232 Ill. 488, 83 N.E. 963 (1908) 
(involving patent ownership and corporate stock); see generally Annot., 22 A.L.R. 
1032 (1923); 130 A.L.R. 920 (1941). 

140 Rogers v. Penobscot Mining Co., 154 Fed. 606 (8th Cir. 1907); Annot., 8 
A.L.R.2d 722, 728 (1949). 

141 Johnson v. Johnson, 87 Colo. 207, 286 Pac. 109 (1930). 

142 Fitzgerald v. Christy, 242 Ill. App. 343 (1st Dist. 1926) (injunction issued); 
Annot., 45 A.L.R.2d 799, 817 (1956). 

148 Wallace v. Citizens’ State Bank, 205 Ill. App. 7 (3d Dist. 1917); Annot., 22 
A.L.R.2d 12, 74 (1952) (other available remedies discussed). 

144 Watson Bros. Transp. Co. v. Jaffa, 143 F.2d 340 (8th Cir. 1944); see Annot., 
15 A.L.R.2d 883, 893 (1951). 
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Contracts INVOLVING Continuous Acts 


Many types of contracts involve the doing by at least one of the parties 
of continuous acts over a long period of time. The courts have been very 
reluctant to grant specific performance of this sort of agreement, advancing 
as reasons the policy of courts not to issue decrees which cannot be im- 
mediately executed and the fact that the sort of decree needed would involve 
supervision by the court over an extended period of time.'*® Generally, 
specific performance of such contracts has been denied.14¢ 

Courts are beginning to be more liberal in this area and are encouraged 
by some of the writers.147 There is no sound reason why the decree has to 
be executed immediately. After all, alimony and child support decrees are 
not executed immediately and no one ever thinks to challenge them on that 
ground! They even demand some supervision in the future and are changed 
as circumstances indicate. 


The better rule is stated in the Restatement of Contracts: 


“Specific enforcement will not be decreed if the performance is of such 
a character as to make effective enforcement unreasonably difficult or 
to require such long-continued supervision by the court as is dispro- 
portionate to the advantages to be gained from such a decree and to the 
harm to be suffered in case it is denied.” 14° 


The emphasis should be placed on the balance of the hardship if the 
contract is not performed as weighed against the difficulty in supervision. 

Specific enforcement has been granted of a contract to supply gas for 
a natural gas light plant,!*® to furnish water to a brewery,'®® to convey a 
farm and to make payments therefor in installments,!*! to dredge and drain 
a lake,°? to operate an irrigation system,!** and to operate a manufacturing 
business.1°4 Specific enforcement has been denied for contracts to operate 


145 § Wi.iston, Contracts §§ 1423, 1432 (rev. ed. 1937). 

146 81 C.J.S. Specific Performance § 75 (1953). 

147 5 WILLISTON, Contracts §§ 1423, 1432 (rev. ed. 1937). 

148 RESTATEMENT, ContTRACTs § 371 (1932). 

149 Xenia Real Estate Co. v. Macy, 147 Ind. 568, 47 N.E. 147 (1897); Annot., 98 
ALR. 421 (1935) (contracts to furnish requirements of a business). Specific per- 
formance is usually granted if the contract is definite, mutual, and has a specific term. 
See Gage v. Village of Wilmette, 315 Ill. 328, 146 N.E. 325 (1924) (no term, therefore 
terminable at will). 

150 Sedalia Brewing Co. v. Sedalia Water Works Co., 34 Mo. App. 49 (1889). 

151 Noyes v. Bragg, 220 Mass. 106, 107 N.E. 669 (1915). 

152 Board of Comm’rs v. A. V. Wills & Sons, 236 Fed. 362 (E.D.N.C. 1916). 

158 Gas Sec. Co. v. Antero & Lost Park Reservoir Co., 259 Fed. 423 (8th Cir. 1919). 

154 Kearns-Gorsuch Bottle Co. v. Hartford-Fairmont Co., 1 F.2d 318 (S.D.N.Y. 
1921); 5 Texas L. Rev. 203 (1927). The court observed: “As a judge of first instance 
I would not nowadays hesitate to undertake any business enterprise for which, with the 
— “ _— receivers, I thought a reasonably intelligent judge reasonably fit.” 
1 F.2d at 320. 
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a quarry,)*® to collect garbage,!** to give renewal premium commissions,15* 
to make monthly payments on realty purchased,!** to move a house and 
dig a well,!®® to operate a saw mill,1® to elect certain persons as corporate 
directors each year for five years,!*! and to install, operate, and service coin- 
operated cushion seats in a ball park.'? 


CONTRACT FOR SERVICES 


An executory contract for services is very seldom ordered specifically 
performed.'®* The courts give various reasons 1*4 including the public policy 
that employer and employee should have a relationship of mutual trust and 
satisfaction, the difficulty or impossibility of enforcement and supervision 
of orders of the court, and the fact that enforcement against an employee 
would create an involuntary servitude. 

These reasons do not apply to an action brought by the person per- 
forming the service after he has fully performed his part of the contract,!* 
or his performance has been waived.1® In such cases, specific performance 
is granted if there is no adequate remedy at law. A tender of performance 
is not sufficient.1®7 

Examples of contracts for services which will not be specifically en- 
forced include agreements to employ a manager of a theater,!®* to invent 
and construct machinery,!® to collect and dispose of garbage,!” to furnish 
water for an extended period,!”! and to book theater acts.17? Examples of 
exceptional cases where specific performance has been granted are an agree- 


155 Pickens v. Kizer, 11 Tenn. App. 551 (1930). 

186 Syracuse Reduc. & Mfg. Co. v. City of Syracuse, 172 App. Div. 224, 159 N.Y. 
Supp. 213 (1916). 

157 Schmitt v. King, 234 Ill. App. 335 (2d Dist. 1924). 

158 Langson v. Goldberg, 298 Ill. App. 229, 18 N.E.2d 729 (1st Dist. 1939), aff'd, 373 
Ill. 297, 26 N.E.2d 111 (1940). 

159 Olive v. Fayette County, 219 Ala. 172, 121 So. 703 (1929). 

160 Tombigbee Valley R.R. v. Fairford Lumber Co., 155 Ala. 575, 47 So. 88 (1908). 

161 Hernreich v. Lidberg, 105 Ill. App. 495 (1st Dist. 1903). 

162 Lee v. Chicago League Ball Club, 169 Ill. App. 525 (1st Dist. 1912). 

163 See generally Annot., 135 A.L.R. 279 (1941). 

164 Grape Creek Coal Co. v. Spellman, 39 Ill. App. 630 (3d Dist. 1891). 

165 Kaplan v. Zeman, 369 Ill. 273, 16 N.E.2d 731 (1938) (contingent fee contract 
enforced by attorney after performing service). 

166 Ballard v. Carr, 48 Cal. 74 (1874). 

167 Poultry Producers v. Barlow, 189 Cal. 278, 208 Pac. 93 (1922). 

168 Kennicott v. Leavitt, 37 Ill. App. 435 (1st Dist. 1890). 

"i Wollensak v. Briggs, 20 Ill. App. 50 (1st Dist. 1886), aff'd, 119 Ill. 453, 10 N.E. 23 
(1887). 

170 Miller v. City of Phoenix, 51 Ariz. 254, 75 P.2d 1033 (1938). 

171 Edwards v. Milledgeville Water Co., 116 Ga. 201, 42 S.E. 417 (1902). 
172 Shubert v. Woodward, 167 Fed. 47 (8th Cir. 1909). 
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ment by a lumber mill to saw boards a certain thickness,!"* an agreement by 
a trade journal to insert an advertisement for one year at a certain rate,!™ 
and an agreement to install a waterpipe.!7® Certain agreements contained 
in contracts of employment will be specifically enforced, such as agreements 
not to compete within a reasonable time and area if the employee leaves the 
employment }** and an agreement to assign patents on an employee’s dis- 
coveries,177 


Construction Contracts 


Ordinarily, a court of equity will not specifically enforce a contract to 
build, construct, or repair.!78 The reasons given are usually that the remedy 
at law is adequate since another builder can do the job, that the court 
cannot adequately supervise the construction, and that the contract is not 
sufficiently certain to lend itself to specific enforcement by decree. The 
latter two reasons seem to be the true basis of most decisions. 

However, in certain instances specific performance has been ordered, 
the court considering the equities of the situation,!” the plaintiff’s unusual 
interest in having the construction completed,!® and sometimes, the fact that 
the land on which the construction was to be done was, or had been, in the 
possession of the defendant.!*! No general rule can be stated since some 
courts grant and other courts refuse specific performance under very similar 


113 Neal v. Parker, 98 Md. 254, 57 Atl. 213 (1904). 

174 Humphryes Mfg. Co. v. David Williams Co., 70 Misc. 354, 128 N.Y. Supp. 680 
(Sup. Ct. 1911). 

175 Grubb v. Starkey, 90 Va. 831, 20 S.E. 784 (1894). 

176 Jewel Paint & Varnish Co. v. Walters, 339 Ill. App. 335, 89 N.E.2d 835 (2d Dist. 
1950) (enforced by injunction). 

177 Paley v. Du Pont Rayon Co., 71 F.2d 856 (7th Cir. 1934). 

178 Braithwaite v. Henneberry, 124 Ill. App. 407 (1st Dist. 1906), aff'd, 222 Ill. 50, 
78 N.E. 34 (1906); see generally Annot., 164 A.L.R. 802, 839 (1946); Oleck, Specific 
Performance of Builders’ Contracts, 21 Forp. L. Rev. 156 (1952); 17 U. Cut. L. Rev. 412 
(1950). 

179 Ames v. Witbeck, 179 Ill. 458, 53 N.E. 969 (1899). 

18 Gordon v. Hewlett Harbor Const. Inc., 198 Misc. 679, 100 N.Y.S.2d 857 (Sup. Ct. 
1950), an unusual case illustrating the problem, and a solution more liberal than most. 
A builder contracted to build a house on land belonging to the builder and to convey 
the lot and house completed to the plaintiff on September 15, 1950. The builder asked 
an additional $2,500 to complete the contract because of rising costs. On motion for 
summary judgment, the judge decreed specific performance of the contract and entered 
an order on November 14, 1950, requiring the defendant on December 15, 1950, to con- 
vey to the plaintiff the lot and so much of the house as was completed. The plaintiff 
was to have an abatement of the purchase price to the amount equal to what it would 
cost him to complete the contract. This sum was ordered to be determined by a 
referee who was also ordered to hear any other claims for damages. Doubtless, the 
builder rushed to complete the house in the month allowed and the hearing before the 
referee was probably put off until the house was completed. 

181 Strauss v. Estates of Long Beach, 187 App. Div. 876, 176 N.Y. Supp. 447 (1919). 
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circumstances.!8? The much greater number of cases deny equitable relief 
although writers recommend specific enforcement in cases where the need 
is great.183 


Partnerships 


Courts will ordinarily refuse specific performance of a contract to 
form a partnership.1** This business arrangement involves mutual trust and 
confidence and an exercise of personal skill, judgment, and knowledge. It 
is certainly impractical, if not impossible, for a court to enforce the agree- 
ment. 

However, certain actions of partners may be specifically enforced. 
They must be specific actions which do not involve the exercise of personal 
ability or a continuing relationship of mutual trust. Most of the decided 
cases involve conveyance of property pursuant to the partnership agree- 
ment.'85 Where there has been part performance and the ends of justice 
require it, the court may compel execution of a partnership agreement 
although the parties will not be compelled to act under the agreement.!* 


Contracts for Exclusive Distribution or Sales 


Contracts for an exclusive distribution of a product and contracts to 
operate a sales agency are generally not specifically enforced in the direct 
sense.187 These contracts involve a personal business relationship of a con- 


tinuing character which is very difficult to establish by court order. 
However, certain negative provisions of these contracts are enforced by 
injunction.1*8 A defendant-manufacturer may be enjoined from selling 
direct to customers of the plaintiff and in other ways in violation of the 
contract; 18° a landowner may be enjoined from selling fire clay to a person 
other than the plaintiff; 18° a defendant-manufacturer may be enjoined from 


182 F.g., compelling defendant to carry out the conditions of a public franchise by 
compelling construction. Tennessee Elec. Power Co. v. White County, 52 F.2d 1065 
(6th Cir. 1931) (specific performance denied); Kansas City v. Kansas City Terminal 
Ry., 324 Mo. 882, 25 S.W.2d 1055 (1929) (specific performance allowed). 

183 See discussion of contracts involving continuous acts, at p. 85 supra. 

184 Clark v. Truitt, 183 Ill. 239, 55 N.E. 683 (1899); Annot., 70 A.L.R.2d 618 (1960) 
(specific performance of partnership agreement involving partnership at will). 

185 Snodgrass v. Stubbs, 189 Md. 28, 54 A.2d 338 (1947); Ottaviano v. Lorenzo, 
169 Md. 51, 179 Atl. 530 (1935) (conveyance ordered by successors after death of 
partner in spite of inconsistent testamentary disposition). 

186 Hart v. Hart, 188 App. Div. 283, 176 N.Y. Supp. 790 (1919); Goldberg v. 
Kirschstein, 36 Misc. 249, 73 N.Y. Supp. 358 (Sup. Cr. 1901). 

187 Match Corp. of America v. Acme Match Corp., 285 Ill. App. 197, 1 N.E.2d 867 
(1st Dist. 1936); see generally Annot., 145 A.L.R. 684 (1943). 

188 See generally Annot., 125 A.L.R. 1446 (1940). 

189 Match Corp. of America v. Acme Match Corp., supra note 187. 

199 T anyon v. Garden City Sand Co., 223 Ill. 616, 79 N.E. 313 (1906). 
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selling electrical products other than through plaintiff's exclusive sales 
agency; !*! and motion picture distributors may be enjoined from allowing 
anyone other than the plaintiff to show a specific picture in a particular 
locality for the first time.!®? 


Co-operative Marketing Contracts 


Co-operative marketing contracts may be specifically enforced,’ 
although the enforcement usually takes the form of negative rather than 
positive orders.®* Both specific performance and injunction are authorized 
by statute in IIlinois.1° 

Specific performance may be granted to an oral contract to execute a 
co-operative contract 1% and may be granted to compel performance under 
the contract in an appropriate case.1®7 Injunction is most frequently used to 
restrain a grower from selling his crop in any way other than as provided 
by the contract.1% 


Collective Bargaining Contracts 


Collective bargaining contracts are specifically enforced under the same 
equitable principles as apply in other cases.!®° The enforcement may be 
positive or negative, and the same principles apply to either type of order.? 
Specific enforcement may be granted to the employer ?®! or to the union, 
its officers, or individual employees.”°? Decrees have been issued against 
striking,” against selling products to customers of the employer after an 
employee had left the employment,” preventing violation of a closed shop 


191 F lis Elec. Lab. Sales Corp. v. Ellis, 269 Ill. App. 417 (1st Dist. 1933). 

192 Montgomery Enterprises y. Empire Theater Co., 204 Ala. 566, 86 So. 880 (1920); 
Annot., 19 A.L.R. 1004 (1922). 

198 See generally 5 WiuLuiston, Contracts § 1423B (rev. ed. 1937); Annot., 98 
A.L.R. 1406, 1415 (1935). 

194 Warren v. Alabama Farm Bureau Cotton Ass’n, 213 Ala. 61, 104 So. 264 (1925). 

195 Try. Rev. Stat. c. 32, § 458 (1959). 

196 Poultry Producers v. Murphy, 64 Cal. App. 450, 221 Pac. 962 (1923). 

197 Colma Vegetable Ass’n v. Bonetti, 91 Cal. App. 103, 267 Pac. 172 (1928). 

198 Farmer’s Educ. & Co-Op. Union v. Langlois, 258 Ill. App. 522 (2d Dist. 1930); 
Milk Producers Marketing Co. v. Bell, 234 Ill. App. 222 (2d Dist. 1924). 

199 See generally Annot., 156 A.L.R. 652 (1945). On the effect of § 301 of the 
Labor Management Relations Act (Taft-Hartley Act), 61 Stat. 156 (1947), 29 U.S.C. 
§ 185 (1958); see Annot., 17 A.L.R.2d 614 (1951). 

200 Peru Wheel Co. v. Union Coal Co., 295 Ill. App. 276, 14 N.E.2d 998 (2d Dist. 
1938). 

201 Preble v. Architectural Iron Workers’ Union, 260 Ill. App. 435 (1st Dist. 1931). 

202 Ledford v. Chicago, M., St. P. & P.R.R., 298 Ill. App. 298, 18 N.E.2d 568 (ist 
Dist. 1939). 

203 Preble v. Architectural Iron Workers’ Union, 260 Ill. App. 435 (1st Dist. 1931). 
204 Western Md. Dairy, Inc. v. Chenowith, 180 Md. 236, 23 A.2d 660 (1942). 














90 REMEDIES FOR THE UNUSUAL SITUATION _ [VoL. 1960 


agreement,” preventing the removal of a plant to another location,?% and 
ordering recognition of seniority rights.?°7 


FAMILY AGREEMENTS 


When fairly entered into and capable of specific performance by a 
court, family agreements will be enforced by a court of equity.2°° The 
courts favor family agreements and will not look as carefully at the con- 
sideration as they would if the agreement were with strangers. Such agree- 
ments are of a wide variety and are often of a type discussed in other sec- 
tions of this article. In addition, specific enforcement has been granted for 
contracts to settle claims of heirs to an estate 2° and agreements adjusting 
the share of distribution where litigation concerning a will is threatened; ?!° 
even a contract concerning distribution of an estate made by minors with 
an adult may be enforced by the minors after they are of age if they have 
not repudiated the contract.?41_ There must be an actual controversy to 
serve as consideration for the agreement,?!? and the agreement must not be 
against public policy.?18 


Marriage Settlements 


Contracts concerning the property rights of the parties in consideration 
of marriage may be specifically enforced even against the heirs of one of 
the parties.2!* Postnuptial contracts are valid as well as antenuptial con- 
tracts.215 Since there is a confidential relationship between the parties, equity 
will look carefully at the disclosure of facts and the circumstances.2!® Con- 
tracts against public policy, of course, will not be enforced.?!7 Contracts to 
marry will not be specifically enforced.?!® An antenuptial contract is not 
valid for lack of consideration where there is no marriage.?!® 


205 Montaldo v. Hires Bottling Co., 59 Cal. App. 2d 642, 139 P.2d 666 (1943). 

206 Goldstein v. International Ladies’ Garment Workers’ Union, 328 Pa. 385, 196 
Atl. 43 (1938) (injunction against operating plant outside of agreed area during term of 
contract and while defendant remained in business). 

207 Ledford v. Chicago, M., St. P. & P.R.R., supra note 202. 

208 Simpson v. Wrate, 337 Ill. 520, 169 N.E. 324 (1929). 

209 Cole v. Cole, 292 Ill. 154, 126 N.E. 752 (1920). 

210 Stedman v. Tate, 326 Ill. 442, 158 N.E. 97 (1927). 

211 Smith v. Smith, 36 Ga. 184 (1867). 

212 Anderson v. Anderson, 380 Ill. 488, 44 N.E.2d 43 (1942). 

218 Mercier v. Mercier, 50 Ga. 546 (1874). 

214 Morris v. Masters, 349 Ill. 455, 182 N.E. 406 (1932). 

215 Fienderson v. Henderson, 290 Ill. App. 448 (1st Dist. 1937). 

216 Kosakowski v. Bagdon, 369 Ill. 252, 16 N.E.2d 745 (1938). 

217 Nilsen v. Nilsen, 66 N.Y.S.2d 204 (Sup. Ct. 1946) (promise to adhere to plaintiffs 
religious faith unenforceable). 

218 Short v. Stotts, 58 Ind. 29 (1877) (dicta) (contract to marry); McKinnon v. 
McKinnon, 2 Pa. D. & C. 108 (1922) (contract of marriage, conduct of the parties). 
219 Fvans v. Neumann, 278 Fed. 1013 (D.C. Cir. 1922). 
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Separation Agreements and Alimony 


Separation agreements are not void per se, but are viewed with sus- 
picion.22° An agreement to separate in the future is void,?* and an agree- 
ment whereby the husband no longer has a duty to support the wife is 
void.?22 A confidential relationship exists, so full disclosure and fair treat- 
ment are a prime requisite. 

Assuming that the agreement is valid and equitable, specific performance 
is usually granted to the provisions for support and maintenance.?” Other 
provisions in separation agreements are specifically enforceable if they meet 
the general equity requirements and are not against public policy.?%* 
Illustrations of provisions specifically enforced include an agreement to 
make children beneficiaries of life insurance and to deliver for their benefit 
certain bonds,?*> release of wife’s claims against husband’s estate,2”* agree- 
ment to transfer one-half of husband’s property to wife,?27 agreement that 
parties would join in sale of jointly owned property,??8 agreement to make 
repairs on premises occupied by the wife,22® and agreement to provide a 
home for wife.?8° It will be noted that the courts are much more liberal 
than they have been in enforcing contracts requiring supervision under 
other circumstances. This is further proof that the courts can supervise in 
the future when the public interest and the interests of the parties are sub- 
stantial enough to justify the effort. 

The parties can agree on the amount of alimony 7%! but this agreement 
will not be binding on the court, which may change it or adopt it as a part 
of the court’s order.282 When it is adopted by the court, it becomes an 
order and not merely an agreement 7*8 and is binding on the parties.28* The 


220 Stoltze v. Stoltze, 393 Ill. 433, 66 N.E.2d 424 (1946). 

221T_yons v. Schanbacher, 316 Ill. 569, 147 N.E. 440 (1925), overruled on other 
grounds, Laleman v. Crombez, 6 Ill. 2d 194, 127 N.E.2d 489 (1955). 

222 Laleman v. Crombez, supra note 221. 

223 Fleming v. Peterson, 167 Ill. 465, 47 N.E. 755 (1897); see generally Annot., 154 
A.LR. 323 (1945). 

224 See generally Annot., 44 A.L.R.2d 1091 (1955). 

225 Buswell v. Buswell, 377 Pa. 487, 105 A.2d 608 (1954). 

226 Collier v. Tatum, 230 Ala. 218, 160 So. 530 (1935). 

227 Orr v. Orr, 206 Ark. 844, 177 S.W.2d 915 (1944). 

228 Biggi v. Biggi, 98 Cal. 35, 32 Pac. 803 (1893). 

229 Alexander v. Alexander, 64 F. Supp. 123 (D. Kan. 1945), aff'd, 158 F.2d 429 
(10th Cir. 1945), cert. denied, 330 U.S. 485, 67 Sup. Cr. 1086 (1947). 

230 Doty v. Rensselaer County Mut. Fire Ins. Co., 194 App. Div. 841, 185 N.Y. Supp. 
466 (1921). 

231 Smith v. Smith, 334 Ill. 370, 166 N.E. 85 (1929). 

232 Maginnis v. Maginnis, 323 Ill. 113, 153 N.E. 654 (1926). 

283 Adler v. Adler, 373 Ill. 361, 26 N.E.2d 504 (1940), cert. denied, 311 US. 670, 61 
Sup. Cr. 29 (1940). 
2% Herrick v. Herrick, 319 Ill. 146, 149 N.E. 820 (1925). 
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parties must not agree to a divorce since this would be against public 
policy.?%5 

After alimony has been fixed by the court, the parties cannot change it 
by agreement. An agreement to raise alimony is not specifically enforceable 
until approved by the court.?* An agreement to take life insurance policies 
in settlement of all future alimony is not binding on the court and it is not 
an abuse of discretion to order continued alimony.”*7 Yet, it has been held 
that a conveyance of property to children in consideration of future alimony 
is for a valid consideration *** and that an acceptance of lesser monthly pay- 
ments than the amount provided in the decree is valid, but does not change 
the decree.?59 


Contracts To Devise, Bequeath, or Die Intestate 


The problem of contracts to devise, bequeath, or die intestate is covered 
in most of its aspects under topics of the Statute of Frauds, contracts to 
perform services, and contracts to do continuous acts. The principles stated 
in those sections will not be restated in detail, but the problem needs to be 
examined as a special topic. 

The most common contract of this type is the one where a child 
moves into the parent’s home and agrees to take care of the parent until 
the parent’s death. In return, the parent promises to leave all of his property 
to the child. This involves continuous acts, and a court would not decree 
specific performance if the child refused to perform. However, when the 
parent is deceased, the child’s part of the contract is fully performed. If 
the property is not left in such a fashion that it descends to the child, then 
what remedy does the child have? The parent cannot be ordered to make 
a will in the agreed way since the parent is dead. Where the contract is 
clearly proved, the Statute of Frauds is satisfied and unless it would be 
clearly inequitable to do so, the courts “specifically enforce” the contract 
to make a will by declaring that the holders of the property are constructive 
trustees and hold it for the benefit of the child.24° This may be in the field 
of constructive trusts rather than specific performance, but it is commonly 
spoken of as specific performance. At any rate, equitable relief is given in 
appropriate cases where the property is not left in the manner promised. 

It is not necessary to file a claim in probate court for the services so 
rendered, but it is not an election of remedy to file the claim.41 Conversely, 


235 Floberg v. Floberg, 358 Ill. 626, 193 N.E. 456 (1934). 

236 Apfelbaum v. Apfelbaum, 111 N.J. Eq. 529, 162 Atl. 543 (1932). 

237 Walter v. Walter, 189 Ill. App. 345 (1st Dist. 1914). 

238 Preston v. Williams, 81 Il. 176 (1876). 

239 Cavenaugh v. Cavenaugh, 106 Ill. App. 209 (2d Dist. 1902). 

240 See generally Annot., 32 A.L.R.2d 370, 378 (1953) (promise not to make a will); 
Annot., 106 A.L.R. 742 (1937) (promise to leave property to another). 
241 Chambers v. Appel, 392 Ill. 294, 64 N.E.2d 511 (1946). 
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failure to file a claim does not help an action for specific performance since 
equitable relief will still be denied if it is not appropriate, even though the 
right to an action at law has been lost.?4? 

If property is left by will to an individual who has previously promised 
to hold it for the benefit of another, the promise will be specifically en- 
forced by similar use of the constructive trust device.?* 

A promise to make joint and mutual or reciprocal wills will also be 
specifically enforced through the use of the constructive trust device.?** 

All of these situations presuppose that the promisor died owning the 
property. What of the situation where the promisee changes his position 
in reliance on the promise and renders part performance—that is, full per- 
formance up to the time of the transfer of the property? The promisee 
cannot have specific performance of the contract since the time for the 
promisor to perform has not arrived. Illinois apparently denies specific 
performance,?* although it would seem that an injunction would lie in 
appropriate cases.24 It seems that a court of equity should grant relief in 
these cases where a great hardship will be created if damages alone are 
granted. 


Contracts To Adopt 


A contract requiring that an adoption be performed during the life- 
time of the prospective adoptive parent is not specifically enforceable.?47 
Public policy will deny specific enforcement of such a contract because 
of the close, harmonious relationship desirable between parent and child. 

After the death of the prospective adoptive parent, the problem of 
domestic relations is displaced by the problem of property rights.24° Agree- 
ments to adopt, not followed by legal adoption, are valid and enforceable 


242 1 inder v. Potier, 409 Ill. 407, 100 N.E.2d 602 (1951). 

248 Rice-Stix Dry Goods Co. v. W. S. Albrecht & Co., 273 Ill. 447, 113 NE. 66 
(1916); see generally Annot., 66 A.L.R. 156 (1930); 155 A.L.R. 106 (1945). 

244See generally Annot., 169 A.L.R. 9 (1947); Note, 1954 U. Inu. LF. 713; 43 
Inu. B.J. 250 (1954); Owen, Joint and Mutual Wills, 42 Inv. B.J. 684 (1954). 

245 Watson v. Hobson, 401 Ill. 191, 81 N.E.2d 885 (1948). 

246 See generally Annot., 66 A.L.R. 1439 (1930); 7 A.L.R.2d 1166 (1949). 

247 Erlanger v. Erlanger, 102 Misc. 236, 168 N.Y. Supp. 928 (Sup. Ct.), aff'd, 
185 App. Div. 888, 171 N.Y. Supp. 1084 (1918); Bardorf v. Rebecca Talbot-Perkins 
Adoption Soc’y, 240 App. Div. 275, 269 N.Y. Supp. 794 (1934). Latter case denied 
specific performance because of public policy but allowed an action for damages. 
Cf. Clark v. Clark, 122 Md. 114, 89 Atl. 405 (1913). A contract was made by the mother 
and the father-in-law whereby the father-in-law was to pay the mother periodic pay- 
ments for her support and in return was to have custody of the child. The court held 
the contract to pay periodic payments specifically enforceable and not against public 
policy. 

248 Sometimes the adoption contract contains a provision concerning inheritance 
by the adoptive child. In such cases, the principles in the discussion on contracts to 
devise apply. 
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after the death of the prospective adoptive parent, provided they are made 
by parties competent to contract, are based on a sufficient consideration, are 
not objectionable as being within the Statute of Frauds, and are not in con- 
travention of some principle of public policy.?*® In these cases, although the 
courts speak of specific performance of the adoption contract, equitable 
adoption, or virtual adoption, the actual method used to do equity is the 
constructive trust. The holders of the property of the deceased are held 
as constructive trustees of the property for the benefit of the child as if he 
had been adopted. The agreements may be written, oral, or only proved by 
circumstantial evidence,”®° so long as the proof is clear and satisfactory.?5! 


Contracts To Do MIscELLANEOUS SPECIAL THINGS 


Ineffective Conveyances as Contracts 


Conveyances which for some reason are not effective may be specifically 
enforced as contracts to convey. For example, the following have been 
specifically enforced as contracts to convey: a deed defective because of 
lack of acknowledgment,”*? a deed insufficient because of lack of power of 
attorney in writing,?* and a deed never actually delivered but where intent 
to deliver was proved.?54 


Assignment of an Expectancy 


A contract to convey, or conveying, an expectancy may not be 
specifically enforced until the happening of the contingency; then such a 
contract will be specifically enforced.255 The courts take the attitude that 
there is nothing for the law to act upon since the expectancy is not a sub- 
stantial interest but is a mere possibility. 


Loan Contracts 


A contract to make a loan,*** renew a loan,?57 or pay a loan 258 is not 


249 Winkelmann v. Winkelmann, 345 Ill. 566, 178 N.E. 118 (1931); see Annot., 
171 A.L.R. 1315 (1947); 142 A.L.R. 84 (1943); 27 A.L.R. 1325 (1923); 11 A.L.R. 819 
(1921). The last note is on the subject of misconduct of a child as a defense. 


250 Monahan v Monahan, 14 Ill. 2d 449, 153 N.E.2d 1 (1958). 
251 Weiss v. Beck, 1 Ill. 2d 420, 115 N.E.2d 768 (1953). 
252 Fowler v. Morrow, 245 Ala. 2, 15 So. 2d 629 (1943). 
258 Martin v. Texas Co., 89 S.W.2d 260 (Tex. Civ. App. 1935). 
254 Walker v. Walker, 42 Ill. 311 (1866). 
255 Cummings v. Lohr, 246 Ill. 577, 92 N.E. 970 (1910). 
256 Teach v. Fuller, 65 Colo. 68, 173 Pac. 427 (1918); see generally Annot., 41 A.L.R. 
357 (1926). 
257 Cohn v. Mitchell, 115 Ill. 124, 3 N.E. 420 (1885). 
258 Ingram v. Hammer Bros. White Lead Co., 269 Ill. App. 87 (4th Dist. 1933). 
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generally enforceable by specific performance because an adequate remedy 
may be had at law. 

However, where there will be irreparable injury,?5® or in the case of a 
contract to sell bonds of a public corporation, or where the loan cannot be 
obtained elsewhere,”° specific performance may be granted. The general 
rule is that where security has already been given for a loan, a court will 
deny specific performance and order the security retransferred to the 
plaintiff and that damages be paid. Professor Corbin argues that it would 
be better to let the security stand and order the payment of the money 
promised—this would be specific performance of the loan agreement and 
not just an award of damages.”*! This argument persuades the author. 


Contract To Give Security 


A contract to give security will be specifically enforced if there is no 
adequate remedy at law.?6? Some courts specifically perform agreements 
to give security on the mere showing that the money has been advanced by 
the lender 26 or that the lender was not willing to rely on the personal 
credit of the borrower.?** Other courts require a showing of insolvency 
of the borrower,” that the loan was to extend for a long time,?®* or other 
inadequacy of the legal remedy.?*7 


Contracts of Indemnity or Guaranty 


Contracts of indemnity or guaranty are not generally enforceable 
until there is a loss.26® Where there is a contract to save the plaintiff harm- 
less from the consequences of a liability, there is no cause of action until 


389 City of Camden v. South Jersey Port Comm’n, 4 N.J. 357, 73 A.2d 55 (1950); 
Jacobson v. First Nat’l Bank of Bloomingdale, 129 N.J. Eq. 440, 20 A.2d 19 (1941), 
aff'd, 130 N.J. Eq. 604, 23 A.2d 409 (1942) (only ordered a money payment as one 
installment.of loan secured by a mortgage previously executed; court said remedy at 
law not adequate because validity of mortgage was at stake). 

260 Maxwell v. Branch Banking & Trust Co., 203 N.C. 143, 164 S.E. 620 (1932) 
(municipal bonds); Cohen v. Leaman & Clesi, 152 So. 136 (La. App. 1934) (if loan 
could be found elsewhere, damages would be adequate; plaintiff must show loan un- 
available). 

261 5 Corsin, Contracts § 1152 (1951). 

262 Vigars v. Hewins, 184 Iowa 683, 169 N.W. 119 (1918); see generally Annot., 
41 A.L.R. 357, 361 (1926); 6 L.R.A.(n.s.) 585 (1907). 

263 Sterling v. Klepsattle, 24 Ind. 94 (1865). 

264 Blake v. Blake, 98 W. Va. 346, 128 S.E. 139 (1925). 

265 United States Stamping Co. v. Gall, 121 W. Va. 190, 2 S.E.2d 269 (1939). 

266 Steward v. Bounds, 167 Wash. 554, 9 P.2d 1112, modified on rehearing, 170 Wash. 
698, 15 P.2d 1119 (1932). 

267 Brown v. E. Van Winkle Gin & Machine Works, 141 Ala. 580, 39 So. 243 
(1904). 

268 Central Trust Co. v. Louisville Trust Co., 100 Fed. 545 (6th Cir. 1900); 
Gould v. Tilton, 161 Ill. App. 142 (4th Dist. 1911). 
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there is a loss or damage.?®® Where the contract is to indemnify from a 
liability, there is a cause of action when liability is threatened.?”° 

An action for damages will not usually be adequate. If the injured 
party must pay the damages and then sue for reimbursement, he may have 
to liquidate properties at a sacrifice to do so. Bankruptcy may even be 
caused. A greater liberality in granting specific performance before pay- 
ment of the loss would serve the ends of justice.?271 Equity will order specific 
performance of an indemnity contract, even though it sounds in damages, 
on the principle on which it entertains bills quia timet.?"? Equity will also 
specifically perform an agreement to give a bond that a contract be per- 
formed 273 and an agreement to give security to an indemnitor.?** The 
Statute of Frauds?*> must be satisfied in some cases. 


Contract To Sue 


A party who, for a consideration, has been promised a share of the 
recovery in an existing cause of action has an action for damages in the 
event the other party refuses to bring suit, but the contract will not be 
specifically performed.?* This decision would seem in line with the principle 
that litigation is not to be encouraged by outsiders and that making contracts 
tainted with maintenance or champerty is illegal.?"7 


Agreements To Compromise and Settle 


Specific performance can be had of an agreement to settle a cause of 
action whether suit is pending or not.?"8 If the agreement is for a specific 
sum of money, judgment can be entered in that amount.?” If the agree- 
ment is of a different nature, the party may compel performance in the 
same manner in which other equitable orders are enforced.?® 


269 Resseter v. Waterman, 151 Ill. 169, 37 N.E. 875 (1894); Israel v. Reynolds, 11 
Ill. 218 (1848). 

270 Tilinois Sur. Co. v. Maguire, 150 Wis. 544, 137 N.W. 782 (1912). 

271 § CorBin, Contracts § 1150 (1951). 

272 Michigan State Bank v. Hastings, 1 Mich. 225 (1844). 

273 Bosch Magneto Co. v. Rushmore, 85 N.J. Eq. 93, 95 Atl. 614 (1915). 

274 National Sur. Corp. v. Titan Const. Corp., 26 N.Y.S.2d 227, aff'd, 260 App. Div. 
911, 24 N.Y.S.2d 141 (1940). 

275 Tuy. Rev. Stat. c. 59, § 1 (1959). 

276 Edelman v. Boardman, 332 Pa. 85, 2 A.2d 393 (1938). 

277 RESTATEMENT, CONTRACTS §§ 540-47 (1932). 

27815 C.J.S. Compromise and Settlement § 48 (1939); Annot., 48 A.L.R.2d 1211 
(1956); RESTATEMENT, Contracts § 417 (1932). 
F has Johnson v. Spinhirne, 2 Ill. App. 2d 189, 116 N.E.2d 199 (2d Dist. 1953) (abst. 

ec.). 

280 Berg v. Cypher, 291 Pa. 276, 139 Atl. 844 (1927) (court officer ordered to 

execute document if party refused). 
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If suit has already been filed, the enforcement action is not, strictly 
speaking, a traditional separate action for specific performance. A petition 
or motion is ordinarily filed in the same cause asking for enforcement of 
the compromise agreement.?*! Generally, courts have the power to enforce 
settlement agreements of cases pending in their own forum. Otherwise the 
compromise, instead of being an aid to the disposition of litigation, would 
result in additional litigation.?*? No other pleadings are necessary.?** If 
affidavits are filed, summary judgment procedure should apply. If con- 
flicting affidavits are filed as to material points, evidence should be heard 
and the cause should not be decided on the affidavits alone.?®* A separate 
case for specific performance could be brought if desired. 

The decree should fix the rights of both parties and not only those of 
the petitioning party. The entire settlement should be ordered.?%5 

An agreement to compromise a pending suit need not be entered in the 
record or be in writing to be valid unless the subject matter is within the 
Statute of Frauds.?8* An agreement to surrender a claim to title is not 
within the Statute of Frauds even though an agreement to transfer title 
would be.?87 Releases are not within the Statute of Frauds.?8§ 


Composition Agreement 


A composition of creditors agreement may be specifically enforced by 
either positive or negative orders.?%® 


Arbitration and Appraisal 
Generally, in the absence of statute, agreements to arbitrate future 


281 Johnson v. Spinhirne, supra note 279. Sometimes it has been raised by answer 
or counter-claim and a separate hearing has been held. See discussion at note 286 infra. 

282 Melnick v. Binenstock, 318 Pa. 533, 179 Atl. 77 (1935). For example, the County 
or Probate Court in Illinois does not have general equitable powers and could not 
entertain a separate suit for specific performance. However, a petition to enforce a 
settlement of a case properly pending in County or Probate Court should be within 
the power of the court to enforce, using its legal powers if it involves entry of judgment 
or its equitable powers if otherwise. The County Court has power to enforce its 
orders and has general equitable powers in regard to settlement of estates and accounts 
of executors, administrators, and guardians. Itt. Rev. Stat. c. 3, § 157 (1959); Bliss v. 
Seaman, 165 Ill. 422 (1896). 

288 Ward v. Wilson, 92 Tex. 22, 45 S.W. 8 (1898). 

284 Frendenberg v. Trattler, 249 App. Div. 584, 293 N.Y. Supp. 214 (1937). 

285 Furniture Caster Ass’n v. John Toler Sons & Co., 84 Fed. 995 (D.N.J. 1898). 

286 T.andau v. St. Louis Pub. Serv. Co., 267 S.W.2d 364 (Mo. Ct. App.), modified, 
364 Mo. 1134, 273 S.W.2d 255 (1954). 

287 Clark v. Duffey, 24 Ind. 271 (1865); Holden & Martin v. Gilfeather, 78 Vt. 405, 
63 Atl. 144 (1906). 

288 Havighurst, Problems Concerning Settlement Agreements, 53 Nw. ULL. Rev. 
283, 284 (1958). 
289 Clark v. White, 37 U.S. (12 Pet.) 178 (1838). 














98 REMEDIES FOR THE UNUSUAL SITUATION _ [VoL. 1960 


disputes are not enforceable by specific performance since they are revoc- 
able,?® even after the appointment of arbitrators.?®! Filing suit is considered 
a revocation.2®? However, agreements to arbitrate existing controversies are 
made irrevocable by statute 2° and this, in effect, makes them specifically 
enforceable.? 

An appraisal agreement is essentially the same as an arbitration although 
the proceeding is not so formal.?® 

In exceptional cases, such as where there is an estoppel 7% or the arbitra- 
tion or appraisal term of the contract is not the essence of the contract,?*" a 
court will, in effect, give specific performance of the contract by appointing 
a referee to appraise or value the property, or the court doing so itself. 

Arbitration awards are specifically enforceable if the remedy of a money 
judgment is not adequate.?% 


Agreements To Make Gifts 


A parol gift of land 2® or an agreement to make a gift of any sort °° 
will generally not be specifically enforced. However, in the case of a parol 
gift of land, specific enforcement will be granted where the promisee has 
taken possession of the land and has made valuable improvements.2% An 
expression of intent is not enough; the contract must be proved.®°? 


Railroad Contracts 


Whether or not contracts to operate railroads or to require railroads 
to do certain things will be specifically enforced depends upon whether or 
not the order asked will generally serve the public interest or will materially 
interfere with the operation of the railroad in the public interest. The 
courts are more liberal in the orders entered and under proper circum- 
stances will undertake complex tasks involving supervision more readily 


29 Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 (1923). 

291 White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 753 (1921). 

292 McKenna Process Co. v. Blatchford Corp., 304 Ill. App. 101, 25 N.E.2d 916 (2d 
Dist. 1940). 

293 Int. Rev. Srat. c. 10, § 3 (1959). 


294 White Eagle Laundry Co. v. Slawek, supra note 291. 
295 1953 U. Inv. LF. 485 (1953). 


296 Springer v. Borden, 154 Ill. 668, 39 N.E. 603 (1895). 


297 Castle Creek Water Co. v. City of Aspen, 146 Fed. 8 (8th Cir. 1906); Annot., 
167 A.L.R. 727 (1947). 

298 Tir. Rev. Srat. c. 10, § 10 (1959); Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 
(1923). 

299 Lonergan v. Daily, 266 Ill. 189, 107 N.E. 460 (1914). 

300 Ridgway v. McCartney, 57 Ill. App. 453 (1st Dist. 1894), aff'd, 160 Ill. 129, 43 
NE. 826 (1895). 
301 Fouts v. Roof, 171 Ill. 568, 50 N.E. 653 (1898). 
802 Stein v, Green, 6 Ill. 2d 234, 128 N.E.2d 743 (1955). 
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than in areas where the public interest is not so great. Possibly, the fa- 
miliarity of the courts with the operation of railroads in receivership may 
help explain this attitude. 

Thus, railroads have been ordered to maintain stations and stop trains 
in a certain place,8°* to maintain a division office at a certain place,®* to 
maintain sidings into a factory,3®5 to allow another railroad to use its 
tracks,® to maintain private crossings,?°? and to construct certain works. 
On the other hand, specific performance has been denied in cases of contracts 
to construct or repair a railroad,® maintain tracks on a certain route,?!° 
maintain repair facilities in a certain location,3"! and operate a certain section 
of leased trackage.*!? Specific performance of a contract to maintain certain 
facilities will be denied where the appropriate administrative body has issued 
orders which make the performance of the contract impossible.*18 


Insurance 


Where the remedy at law is inadequate, equity will decree specific 
performance of a contract to insure either before *"* or after #45 a loss has 
occurred. In the latter case, the court will retain jurisdiction to find the 
damages incurred by the loss.#4@ After loss, the remedy at law is inadequate 
since it is no longer possible to insure the risk. Before loss, the remedy at 
law is usually inadequate because of the difficulty in determining the amount 
of damages.*17_ Reinstatement *!8§ and renewal *!® may also be specifically 
enforced. 


308 Taylor v. Florida East Coast Ry., 54 Fla. 635, 45 So. 574 (1907). 

804 Nueces Valley Townsite Co. v. San Antonio, U.& G.R.R., 123 Tex. 167, 67 
S.W.2d 215 (1933). 

305 Brown v. Western Maryland Ry., 84 W. Va. 271, 99 S.E. 457 (1919). 

806 Union Pac. Ry. v. Chicago, R.I. & P. Ry., 163 U.S. 564, 16 Sup. Ct. 1173 (1896). 

307 Childs v. Boston & M.R.R., 213 Mass. 91, 99 N.E. 957 (1912). 

308 Taylor v. Florida East Coast R.R., supra note 303. 

809 Hoard v. Chesapeake & O.Ry., 123 U.S. 222, 8 Sup. Ct. 74 (1887). 

310 Detroit & I.R.R. v. Murry, 21 Ohio App. 97, 152 N.E. 771 (1925). 

311Texas & Pac. Ry. v. Marshall, 136 U.S. 393, 10 Sup. Cr. 846 (1890). 

312 Chicago & W.LR.R. v. Chicago & E.LR.R., 260 Ill. 246, 103 N.E. 264 (1913). 

318 Neureiter & Horre, Inc. v. Central R.R., 124 N.J. Eq. 163, 200 Atl. 754 (1938). 

314 Tayloe v. Merchants’ Fire Ins. Co., 50 U.S. (9 How.) 390 (1850). 

315 Quinn-Shepherdson Co. v. United States Fid. & Guar. Co., 142 Minn. 428, 172 
N.W. 693 (1919). 

316 Croft v. Hanover Fire Ins. Co., 40 W. Va. 508, 21 S.E. 854 (1895). 

3175 CorBin, Contracts § 1151 (1951). But see Trainor v. Mutual Life Ins. Co., 
131 F.2d 895 (7th Cir. 1942) (remedy at law was held adequate because only issue was 
refusal of company to waive premiums during a specific period of claimed total dis- 
ability). 

818 Franklin Life Ins. Co. v. Parish, 109 F.2d 276 (5th Cir. 1940). 

319 Liverpool & London & Globe Ins. Co. v. Hinton, 116 Miss. 754, 77 So. 652 
(1917). 
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Where a policy states that weekly payments will be made to the in- 
sured, specific performance will lie because of the multiplicity of actions at 
law required.5?° 


A contract to change a beneficiary,5*4 an assignment of the policy,®??. 


and a contract to make a designation of beneficiary irrevocable *** are all 
subject to specific enforcement even though not properly endorsed on the 
policy. An automobile liability carrier can be specifically ordered to pay a 
judgment against the insured in accordance with the policy.*2* A contract 
to procure insurance on the life of the promisor with a designated beneficiary 
has been specifically enforced where it appears that such insurance can be 
obtained.*?5 The remedy at law would be inadequate because of the difficulty 
of ascertaining the amount of damages during the life of the promisor.®* 


CONCLUSION 


At first glance, it might seem that authority can be found for almost any 
reasonable proposition in the area of specific performance. This is no more 
true than it is in any equitable area. Equity has never been bound by the 
rigidity of the rules impressed by the common law. Each case must be de- 
cided on its own facts, but the general equitable principles and the general 
principles of specific performance actually apply the same in each case. It 
is the balancing of the argument as applied to the particular case which 
dictates the decision of the chancellor. As reasonable minds may differ on a 
given problem, so may reasonable chancellors differ in a given case—without 
committing reversible error. 

The tendency is to grant specific performance more often than not 
when the needs of justice are thus served—even though it may be somewhat 
inconvenient for the court. The inconvenience and expense of enforcement 
are weighed against the importance of the subject matter and the public 
interest. 

Specific performance is a remedy not frequently used by the average 
lawyer; however, when his client needs this type of relief, it is well to have 


$20 Jansen v. Milk Wagon Drivers’ Union, 320 Ill. App. 435, 51 N.E.2d 621 (1st 
Dist. 1943) (abst. dec.); Olinski v. Milk Drivers’ Union, 320 Ill. App. 487, 51 N.E.2d 709 
(1st Dist. 1943) (abst. dec.). 

321 Kansas City Life Ins. Co. v. Jones, 21 F. Supp. 159 (S.D. Calif. 1937); Bland v. 
Bland, 212 Mich. 549, 180 N.W. 445 (1920). 

322] yman v. Gedney, 114 Ill. 388, 29 N.E. 282 (1885). 

$28 Hundertmark v. Hundertmark, 372 Pa. 138, 93 A.2d 856 (1952); cf. Columbian 
Circle v. Mudra, 220 Ill. App. 231 (1st Dist. 1920), aff'd, 298 Ill. 599, 132 N.E. 213 (1921). 

324 Price v. Maryland Cas. Co., 162 Misc. 363, 294 N.Y. Supp. 448 (Sup. Cr. 1937). 

$25 McNamara v. McNamara, 256 App. Div. 370, 10 N.Y.S.2d 94 (1939) (separation 
agreement); Bohnsack v. Detroit Trust Co., 292 Mich. 167, 290 N.W. 367 (1940) (mem- 
bers of closed corporation); see Annot., 12 A.L.R.2d 983 (1950). 

326 Allen v. Allen, 201 Okla. 1, 201 P.2d 786 (1948). 
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it tucked away in the bag of legal tricks. Under modern pleading pro- 
cedures, in doubtful cases it can well be combined with an alternative prayer 
for other relief.5?" 


827If no jury is demanded for an issue at law, one trial will suffice; if a jury is 
demanded, the problem may have to be handled separately. 














MANDAMUS, QUO WARRANTO, 
PROHIBITION, AND NE EXEAT 


BY RICHARD B. ALLEN * 


THE FOUR ACTIONS now known as “extraordinary remedies”—man- 
damus, quo warranto, prohibition, and ne exeat—are a magnificent heritage 
from the common law and a tribute to its fecundity. They are termed extra- 
ordinary not because they are used infrequently, but because the form of 
relief offered by them was not of the garden variety at common law. In 
the beginning, which in the case of all four of them is now lost in time, 
each was framed to provide a remedy, to meet a need, for an extraordinary 
situation. The fact that they were born attests the proud boast of the com- 
mon law that it provided remedies for wrongs. 

These remedies take the familiar common-law form of writs. Because 
of the way they came into being, they are referred to as prerogative writs, 
which is simply a way of saying that in the beginning they were granted 
only by the king, served only his purposes, or the general purposes of the 
state and sovereignty, and were not ordinary process. Of course, as they 
developed, the king’s ministers, the judges of the king’s bench and the 
chancellor, came to grant the writs, but through the fiction of the king’s 
presence, the monarch still acted. 

So today, with (we hope) some of the fictions behind us, these extra- 
ordinary writs, of inestimable value to our freedoms, are state writs, al- 
though issued now even to private litigants, and bear the title “People ex 
rel.” Because of this background, one must always show himself entitled 
to the writ. 


MANDAMUS 


Perhaps the greatest and certainly the most used of the extraordinary 
remedies is the writ of mandamus (we command, in Latin). A recent en- 
cyclopedia defines it as “a summary and extraordinary remedy by which 
an officer to whom it is addressed is commanded to perform some specific 
duty which the relator is entitled of right to have performed.” ! This is 
not much different, despite the span of years, from Blackstone’s definition: 
“A writ of mandamus is, in general, a command . . . directed to any person, 
corporation, or inferior court of judicature . . . requiring them to do some 
particular thing therein specified, which appertains to their office and duty, 
and which the court . . . has previously determined, or at least supposes to 


* RICHARD B. ALLEN. B.S. 1941, LL.B. 1947, University of Illinois; 
General Counsel, Illinois State Bar Association. 


126 In. Law & Prac. Mandamus § 2 (1956). 
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be consonant to right and justice.” ? It is clear from these definitions that 
the theory of the writ of mandamus is a remedy for a refusal or neglect to 
do justice, generally on the part of a public official. When viewed from this 
aspect, its stature as a remedy against the wrongful exercise of governmental 
power is apparent. 

Mandamus is a remedy of great antiquity, used at least since the time of 
Edward III.° It is a legal remedy and therein differs from an injunction, 
which is an equitable remedy. In Illinois it has been controlled by statute 
since 1827,* while in some jurisdictions it has been abolished by statute, but 
its substantive function retained in other forms.5 

The Illinois Mandamus Act ® is short and deals primarily with pro- 
cedure. The mandamus practice is made subject to the provisions of the 
Civil Practice Act,’ except as otherwise provided by the Mandamus Act.’ 
There is an express provision that a petition for a writ of mandamus “shall 
not be dismissed nor the writ denied because the petitioner may have an- 
other specific legal remedy, where such writ will afford a proper and 
sufficient remedy.” ® There is also a specific provision precluding abate- 
ment in the event of the death, resignation, or removal of the defendant, 
and providing that the writ may be directed against the successor, who may 
be made a party.!° But against whom the writ will lie and for the perform- 
ance of what acts it will issue is left unfenced by the statute and open to 
the development of the courts. 

The number of mandamus cases that have been decided by the appellate 
courts and Supreme Court of Illinois is so large that the cases cannot be 
catalogued or discussed here other than by a passing reference.4 A study 
of the cases, moreover, makes it clear that mandamus is a remedy that 
awaits the imagination of the lawyer. The cases are valuable as general 


23 BLacKsTONE, COMMENTARIES *110. 

334 Am. Jur. Mandamus, § 2 (1941). The reference to the reign of Edward III 
apparently comes from a remark of Lord Mansfield in Rex v. Doctor Askew, 4 Burr. 
2186, 98 Eng. Rep. 139 (K.B. 1768), that he had seen a manuscript book of reports in 
which the reporter cited a mandamus in the time of Edward III directing the Uni- 
versity of Oxford to restore a man who was “bannitus.” 

*Tll. Rev. Laws 1827, at 287. 

5Fep. R. Civ. P. 81(b) abolishes writs of scire facias and mandamus, making the 
relief available by motion. In New York, N.Y. Civ. Prac. Acr § 1283 abolishes writs 
of mandamus and prohibition and provides for “proceedings against a body or officer.” 

6 Int. Rev. Stat. c. 87 (1959). 

T Id. c. 110. 

8 Jd. c. 87, § 11. 

91d.§ 9. 

107d. § 8. 

11 The Illinois practitioner will find them adequately displayed and categorized in 
26 _ Law & Prac. Mandamus (1956); Int. Stat. ANN. c. 87 (Smith-Hurd 1956, Supp. 
1959). 
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guides, but new uses are being found constantly for the writ. Because of 
these considerations, a broadly-painted picture will here suffice, followed 
by a look at the Illinois Supreme Court’s original jurisdiction to grant 
mandamus. 

Here is that picture, without citation: the writ of mandamus is avail- 
able to a person who has some personal, legal, or property interest in the 
action he desires to have performed. It may be used to enforce a private 
right. But, since it is an extraordinary writ, it does not issue until a clear 
right to it is shown. The complaint must show this clear right and must 
allege that the defendant has been requested and has refused to perform the 
act in question. The writ lies against all kinds of public officers, boards, 
municipalities, judicial officers, and tribunals, except the Governor, who is 
immune as one of the co-ordinate branches of government. It may also be 
used against private corporations and their officers. The acts to be ac- 
complished by the writ are multifarious. The basic requirements for obtain- 
ing the writ are the right to the performance of a specific act, as distin- 
guished from a direction for a general course of conduct (which the court 
will reject), and that the act is one as to which the official or body has no 
discretion but to perform. Put another way: the petitioner must show that 
he has a legal right to the performance of the act. Many mandamus cases 
are appealed on the point of whether the act commanded is discretionary, 
but the cases show a fluidity of semantics that would encourage the prac- 
titioner to have confidence that he could show that in his case there is no 
discretion and that the court will not be substituting its judgment for that 
of the body or officer. The writ will not undo something that has been done, 
but rather commands the doing of something. It will not lie to review dis- 
cretion. But it is available where there has been an abuse of discretion, as 
determined, of course, by the court. 

An interesting facet of the mandamus power in Illinois is the consti- 
tution’s grant of original jurisdiction to the Supreme Court of Illinois in 
mandamus.’? Circuit courts have original jurisdiction also,!* but county 
courts do not.!* As to its original jurisdiction, the supreme court has said 
that it will be used only where there is a special reason !° and in cases in- 
volving questions of public right.’* But in one area—that of outlining pro- 
cedural guides for vast fields of litigation—the supreme court has recently 
utilized the mandamus writ to settle questions that might not otherwise 
reach it until after extensive trials. Two cases are worthy of note. 


12 Tit. Const. art. VI, § 2. See also Inu. Rev. Stat. c. 37, § 13 (1959). 
18 Tut, Const. art. VI, § 12; People ex rel. Baird & Warner, Inc. v. Lindheimer, 
370 Ill. 424, 19 N.E.2d 336 (1939). 
14 Board of School Inspectors v. People ex rel. Grove, 20 Ill. 526 (1858). 
15 People ex rel. Yarrow v. Lueders, 287 Ill. 107, 122 NE. 374 (1919). 
16 People ex rel. Dickinson v. Board of Trade, 193 Ill. 577, 62 N.E. 196 (1901). 
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In 1947, in People ex rel. Leighty v. Fisher,7 the court without opinion 
refused to permit the filing of a petition for a writ of mandamus seeking to 
have the late Judge Harry M. Fisher of the Circuit Court of Cook County 
expunge an order requiring a plaintiff in a personal injury suit to submit 
to a physical examination under prescribed conditions.!* In 1957, the court 
permitted a petition to be filed in a like case, People ex rel. Noren v. 
Dempsey,!® and then went on to hold that the order requiring the physical 
examination was proper and denied the writ. This decision was announced 
from the bench on November 16, 1956, and the opinion, written by Justice 
Schafer, was filed January 24, 1957. Subsequently, after requesting a sug- 
gested rule from the Illinois State and Chicago Bar Associations, the court 
on October 21, 1957, adopted Supreme Court Rule 17—1 ?° outlining the 
conditions for physical examinations for parties. 

As the court thus first announced, by way of allowing a petition for 
mandamus, its holding was that a party might be compelled to have a 
physical examination, so it later the same year used mandamus to decide 
that a party may be compelled by discovery procedures to disclose the 
existence and amount of his liability insurance. This came in People ex rel. 
Terry v. Fisher,21 which was an original petition for a writ of mandamus 
to compel the trial judge, again Judge Fisher, to expunge orders requiring 
answers to questions respecting the existence and amount of the defendant’s 
liability insurance. The court allowed the petition and then denied the 
writ, thus agreeing with the trial judge that the discovery was permissible 
under section 58(1) of the Civil Practice Act and Supreme Court Rules 
19—4 and 19—11. 

It may be that these cases indicate that the court will not be reluctant 
to exercise its original mandamus jurisdiction to decide procedural ques- 
tions of high importance, where there are no factual questions requiring 
determination. But for the one case accepted, the supreme court turns down 
scores by the simple denial of leave to file the petition for the writ. 


Quo WarrRANTO 


A widely-used extraordinary remedy is quo warranto. It is a remedy 
that tests the right of a person or corporation, private or municipal, to hold 
office or to exercise powers, franchises, or privileges.?? It differs from the 
writs of prohibition and ne exeat in that it is a proceeding at law rather than 


17 Docket No. 30219, Ill., 1947. 
18 Jenner and Tone, Historical and Practice Notes, Itt. ANN. Stat. c. 110, § 101.17— 
1 (Smith-Hurd Supp. 1959, at 8). 
19 10 Ill. 2d 288, 139 N.E.2d 780 (1957). 
20 TL. Rev. Strat. c. 110, § 101.17—1 (1959). 
21 12 Ill. 2d 231, 145 N.E.2d 588 (1957). 
22 30 Int. Law & Prac. Quo Warranto § 2 (1957). 
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in equity,” and therefore the rule that the petitioner must be without an 
adequate remedy at law does not apply. Nevertheless, the existence of 
another proper remedy may bar a litigant from using quo warranto.”* 

More than the other extraordinary remedies, quo warranto retains the 
characteristics of a writ available only to the state. The ancient writ was a 
demand by the sovereign to the defendant to answer by what authority he 
acts,” and until recently, as pointed out later, the remedy in Illinois was 
entirely in the hands of the Attorney General and the state’s attorneys and 
was available to private litigants only through those officials. While during 
the years quo warranto has retained the same basic function, it has been 
controlled in Illinois by statute since 1827.26 The last changes in the statute 
were made in 1937 when a complete Quo Warranto Act was passed.?7 This 
re-enacted the existing act without substantive changes and brought the 
practice under the Civil Practice Act,?8 but made the writ available to a 
private person if the Attorney General and state’s attorney refuse or fail 
to act on the private party’s request.2® Quo warranto had of course been 
available prior to that time to enforce private rights, but its use had been 
entirely dependent on the Attorney General and state’s attorneys. 

In Illinois the quo warranto remedy now is, in effect, a statutory in- 
formation in the nature of quo warranto, and under the statute it has be- 
come the vehicle for the assertion of many rights, both public and private, 
which could not have been vindicated at common law by quo warranto.® 
The act not only prescribes the practice in quo warranto cases, but also 
specifies those cases in which it will lie: #4 (a) when any person usurps or 
unlawfully holds or executes any office, or franchise, or office in a municipal 
corporation; (b) when any person holds or claims to hold or exercise a 
privilege, exemption, or license unlawfully granted; (c) when any public 
officer has done or suffered an act which works a forfeiture of his office; 
(d) when any association or group of persons assumes to act as a corpora- 
tion without being incorporated; (e) when any corporation does or omits 
to do an act working a forfeiture of its charter, or exercises powers not 
conferred; and (f) when any railroad charges an “extortionate” freight or 
passenger rate, or makes an unjust discrimination in rates. 





28 People v. White Circle League of America, 408 Ill. 564, 97 N.E.2d 811 (1951). 

%4 30 Int. Law & Prac. Quo Warranto § 4 (1957). 

25 People ex rel. Ray v. Lewistown Comm. High School Dist., 388 Ili. 78, 57 N.E.2d 
486 (1944). 

2671]. Rev. Laws 1827, §§ 1-4, at 347-48. 

27 Iu, Rev. Stat. c. 112 (1959). 


28 1d. § 15. 
29 Jd. § 10. 
30 People ex rel. Raster v. Healy, 230 Ill. 280, 82 N.E. 599 (1907). 
%1 Iii. Rev. Srat. c. 112, § 9 (1959). 
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The usurpation-of-office ground includes the bulk of quo warranto 
suits. Here one finds the common cases in which suits are brought to “vali- 
date” a municipal corporation so that its bonds are marketable, the purpose 
of the suit, which is frequently “friendly,” being to obtain a judgment of 
justification for the municipal corporation. Here also are the cases trying 
title to a public office. But quo warranto is broader. It is also a proper 
remedy with regard to a private corporate office.*? 

The ground enumerated under subsection (b) may be used to test the 
validity of a liquor license.** Under subsection (c), it has been held that 
a public officer’s misconduct is not a ground for application of quo warranto 
unless the misconduct has been declared previously or by law to work a 
forfeiture.*4 

Under subsection (e), both private and municipal corporations may be 
subjected to the writ. As applied to municipal corporations, there is some 
overlapping in the type of acts falling under (e) and under (a), except that 
under (e) the performance of the acts is by the corporation rather than a 
natural person. Thus, this subsection applies to question the existence of a 
municipal corporation * or the legality of an annexation.** As to private 
corporations, quo warranto also tests lawful existence as affected by acts 
done by the corporation. One of the interesting cases of this kind is People 
v. White Circle League of America,3* where a non-profit corporation was 
ousted via quo warranto for exceeding its corporate purposes by disseminat- 
ing scurrilous and inflammatory attacks on Negroes. 

The statute names the persons who may bring the action.* It may be 
commenced by the Attorney General or a state’s attorney, on the relation 
of himself or a private person. As noted before, the 1937 act added a pro- 
vision granting the right to the remedy to “any citizen having an interest 
in the question on his own relation” after a request to the Attorney General 
and the state’s attorney and their neglect or refusal to act. Under these 
circumstances, however, the “citizen” must obtain leave to file his com- 
plaint and the Attorney General and state’s attorney are entitled to notice 
of the application for leave to file. These provisions have facilitated the use 
of quo warranto as a “validating” vehicle. 


82 Shavers v. Thomas, 339 Ill. 622, 171 N.E. 625 (1930); People ex rel. Stoolman v. 
Pyle, 235 Ill. App. 532 (3d Dist. 1924). 

38 People v. Heidelberg Garden Co., 233 Ill. 290, 84 N.E. 230 (1908), affirming 124 
Ill. App. 331 (1st Dist. 1906). 

34 People ex rel. Hyatt v. Hogan, 257 Ill. App. 206 (2d Dist. 1930). 

$5 Village of Catlin v. Tilton, 281 Ill. 601, 117 N.E. 999 (1917); People ex rel. 
Cullen v. Anderson, 239 Iil. 266, 87 N.E. 1019 (1909). 
36 People ex rel. Gage v. Village of Wilmette, 375 Ill. 420, 31 N.E.2d 774 (1940). 
37 408 Ill. 564, 97 N.E.2d 811 (1951). 
38 Try, Rev. Stat. c. 112, § 10 (1959). 
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Unlike the so-called general-terms complaint *® the petition for leave 
to file must be full, positive, and convincing, and show the “interest” of 
the relator.4“° The supreme court has now held, after leaning the other way, 
that a taxpayer has an “interest” as contemplated by the statute.*! 

The suit is always instituted in the name of the People and the first 
pleading is a complaint.*2 Some care must be exercised in selecting a de- 
fendant or defendants. In cases where a corporation is alleged to have 
usurped powers, the defendant is the corporation itself.4* On the other 
hand, if the action questions the existence of the corporation, the proper 
defendants are the individuals exercising the powers,** and to make the 
corporation a defendant might conceivably be construed as a waiver of the 
basic predicate of the action. But since the Civil Practice Act applies, the 
joinder and alternative pleading rules obtain,*® and there is no reason why 
a carefully-drawn complaint, with separate and alternative counts and 
prayers, cannot make both the corporation and individuals defendants. 

The pleading and procedure of proof in a quo warranto suit are some- 
what of an oddity. The complaint does not require the factual precision 
that is normally expected of that pleading. The statute provides that the 
“complaint need not set forth the basis of the challenge, but may in general 
terms allege that the defendant is exercising the claimed right without law- 
ful authority and call upon the defendant to show by what warrant he 
exercises it.” 46 In fact, the complaint in quo warranto may be just one 
big conclusion of fact. Alternatively, the statute permits a relator to set 
forth his grounds of attack expressly. 

The defendant must move according to the method of attack employed 
by the relator-plaintiff. If the general-terms complaint is employed, the 
defendant must by answer either disclaim or justify. If the alternate form 
of complaint is used, the defendant may plead as in any civil suit, including 
the answers of disclaiming or justifying. 

The provision for the general-terms complaint is a relic of quo war- 


39 See discussion infra. 

40 People ex rel. Lutz v. France, 314 Ill. 51, 145 N.E. 240 (1924); Adair v. Williams, 
407 Ill. 309, 95 N.E.2d 345 (1950), overruled on other grounds, People ex rel. McCarthy 
v. Firek, 5 Ill. 2d 317, 125 N.E.2d 637 (1955). 

41 People ex rel. McCarthy v. Firek, supra note 41. This overruled Rowan v. City 
of Shawneetown, 378 Ill. 289, 38 N.E.2d 2 (1941), which was followed in Adair v. Wil- 
liams, supra note 40, and People ex re/. Buchanan v. Mulberry Grove Comm. High 
School Dist., 390 Ill. 341, 61 N.E.2d 256 (1945). 

# Iti. Rev. Strat. c. 112, § 11 (1959). 

48 People ex rel. Ray v. Lewistown Comm. High School Dist., 388 Ill. 78, 57 N.E.2d 
486 (1944). 

44 People ex rel. Barrett v. Gentile Co-op. Ass’n, 392 Ill. 393, 64 N.E.2d 907 (1946). 
See also People ex rel. Ray v. Lewistown Comm. High School Dist., supra note 43. 

45 Itt. Rev. Strat. c. 110, §§ 24, 26, 34 (1959). 
1d. c. 112, § 11. 
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ranto’s common-law background, when the writ was the voice of a sover- 
eign under no obligation to make a patient explanation of why he was 
entitled to an explanation. The chances are that most present-day quo 
warranto suits take advantage of this procedure, for it is a rare occasion 
that a plaintiff can put the defendant to the immediate task of answering. 
The usual quo warranto case proceeds with the complaint, followed by the 
disclaiming or justifying answer, which is followed by the reply, in which 
the relator gets down to the real meat of his allegation. Thus, the issue in 
the suit ordinarily is made up by the answer and the reply, and this results 
in the burden of proof falling on the defendant.‘ 

The conduct of the defendant in a quo warranto action is judged as 
of the time the court must make judgment, and therefore if he can justify 
himself by then, he is entitled to judgment. The status at the time the 
proceeding was commenced is not determinative. For instance, in People 
ex rel. Dosch v. Wise * it was alleged that a village was not legally or- 
ganized because the petition on which the organization election was held 
did not contain enough signatures. While the action was pending the 
General Assembly passed an act validating the organization, and the suit 
was properly dismissed. 

A quo warranto proceeding results in a judgment of justification, if the 
issues are determined for the defendant, or of ouster, if the plaintiff pre- 
vails. The Illinois act provides that the judgment may carry a fine.*® It 
has been held that a judgment of ouster is not retroactive,®° but since the 
essential determination in a quo warranto suit may be, for instance, that no 
municipal corporation ever existed, there are complex ramifications from a 
judgment of ouster which are outside the scope of this article.5! The appeal 
provisions of the Civil Practice Act apply.®? 


PROHIBITION 


A remedy with a function something like that of the injunction is the 
writ of prohibition. It is an equity proceeding whereby a superior court 
prevents inferior tribunals or persons from exercising a jurisdiction with 


47 People ex rel. White v. Underwood, 1 Ill. 2d 620, 116 N.E.2d 354 (1953); People 
ex rel. Snowden v. Hurst, 401 Ill. 158, 81 N.E.2d 491 (1948). 

48 308 Ill. App. 389, 32 N.E.2d 328 (2d Dist. 1941). An example of a nick-of-time 
save is People ex rel. Elliott v. Benefiel, 405 Ill. 500, 91 N.E.2d 427 (1950), where, on a 
motion to vacate a judgment of ouster filed within 30 days of the judgment’s entry, the 
defendant, who had been a state’s attorney without a license to practice law at the time 
of the judgment, showed that he had been admitted to practice after receiving notifica- 
tion that he had passed the bar examination he had taken prior to the judgment. 

49 Int. Rev. Stat. c. 112, § 14 (1959). 

50Emery v. Hennessy, 331 Ill. 296, 162 N.E. 835 (1928). 

51 E.g., taxes paid to ousted municipal corporations, funds on hand at the time of 
judgment of ouster, etc. 

52 Tri, Rev. Srat. c. 112, § 15 (1959). 
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which they have not been vested by law.®* Like the other extraordinary 
remedies, the details of the origin of the writ of prohibition are hazy, but 
its functions have not changed materially. Blackstone said it was a writ 
“directed to the judge and parties of a suit in any inferior court, command- 
ing them to cease from the prosecution thereof, upon a suggestion, that 
either the cause originally, or some collateral matter arising therein, does 
not belong to that jurisdiction, but to the cognizance of some other court.” 54 
And it still performs that function. 

It is essential that the writ issue from a superior to an inferior court 
or tribunal. It also lies against an administrative body, not a court, if the 
function of the body which gives rise to the issuance of the writ is judicial 
or quasi-judicial in character rather than simply ministerial, since it will 
not lie to stop a ministerial act.®5 

It is essential that the petition clearly show a right to the writ, because 
it is issued only in cases of great necessity. This means that the petition 
must show an impending or commenced act or function and that it is an 
attempted exercise of jurisdiction not granted. 

It is likewise essential to show that great harm will result if the writ 
is not granted and that the writ is the only effective remedy available to 
prevent the damage. This is simply another way of saying that a writ of 
prohibition will not issue if there is an adequate legal remedy available. 
Under the circumstances in which writs of prohibition are sometimes 
sought, the adequate remedy might be an appellate procedure.®* Yet, if 
the court is impressed with the irreparable-damage aspects of a case, a writ 
of prohibition will issue although there might in fact be other remedies 
available. For example, in People ex rel. Swift v. Superior Court of Cook 
County ** the Supreme Court of Illinois held the remedy by appeal inade- 
quate where it would be available only after a prolonged and expensive 
hearing. 

A petition for a writ of prohibition is a separate proceeding, and the 
circuit courts and Superior Court of Cook County have original jurisdiction 


53 30 Int. Law & Prac. Prohibition § 1 (1957). This definition is similar to that in 
73 C.J.S. Prohibition § 1 (1951): “[A] writ of prohibition is that process by which a 
superior court prevents inferior courts, tribunals, officers, or persons from usurping or 
exercising a jurisdiction with which they have not been vested.” 

543 BLACKSTONE, COMMENTARIES *112. : 

55 People ex rel. Blasi v. Burdett, 195 Ill. App. 255 (1st Dist. 1915) (against member 
of State Civil Service Commission, although the writ was improperly issued on the 
grounds); People ex rel. Hurley v. Graber, 405 Ill. 331, 90 N.E.2d 763 (1950) (against 
Chicago Civil Service Commission). 

56 People ex rel. Dr. Pierre Chem. Co. v. Municipal Court of Chicago, 297 Ill. App. 
431, 17 N.E.2d 999 (1st Dist. 1938). 

57 359 Ill. 612, 195 N.E. 517 (1935). See also People ex rel. Modern Woodmen of 
America v. Circuit Court of Washington County, 347 Ill. 34, 179 N.E. 441 (1931). 
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to issue the writ. The relief, of course, is the issuance of the writ, and when 
that has been done, the proceeding is terminated. 


Ne Exeat 


Of the extraordinary remedies, perhaps the writ of ne exeat is the most 
extraordinary in the sense of infrequency of use. In its English common-law 
days it was known as ne exeat regnum (let him not leave the kingdom), 
and now, to accord it its full respect, it should be called ne exeat republica. 
But to be more accurate still, the writ now operates within a jurisdiction, 
rather than a kingdom or republic. 

The writ was framed by the king’s courts out of the necessity to 
restrict the individual’s freedom of movement. Article 42 of Magna Carta 
accorded the right to travel from the kingdom,®® whereas the king had 
effectively prevented this by enforcing obligations of service to him. Thus 
the writ was framed so that the king could retain the power to forbid 
designated subjects, for state or political purposes, to leave the realm—a 
concept so basic that Magna Carta did not dislodge it. Indeed it has un- 
deniable vigor in the United States today.®® 

The writ was used from the time of King John and came first to be 
available to private litigants in the reign of Elizabeth I.® Blackstone did not 
treat it specifically, but in dealing with the king’s powers and prerogatives 
he said that although “everybody has or at least assumes, the liberty of going 


58It provided: “It is allowed henceforth to any one to go out from our kingdom, 
and to return, safely and securely, by land and by water, saving their fidelity to us, 
except in time of war for some short time, for the common good of the kingdom; 
excepting persons imprisoned and outlawed according to the law of the realm, and 
people of a land at war with us, and merchants, of whom it shall be done as is before 
said.” Perry & Cooper, Sources or Our Liperties 18 (1959). This article was omitted 
from the reissues of Magna Carta. 

59 Freedom to leave the United States and travel at will is restricted by the Secre- 
tary of State’s discretionary power to restrict a passport, which is a practical, if not 
legal, necessity of international travel. The United States Supreme Court conceded in 
Kent v. Dulles, 357 U.S. 116, 78 Sup. Ct. 1113 (1958), that under modern conditions a 
passport is necessary for travel and that issuance of it is within the discretion of the 
Secretary of State, but it held that the Secretary had abused his discretion in refusing 
to issue a passport because of the applicant’s refusal to file a non-Communist affidavit. 
It held that a citizen could not be deprived of his “right to travel” without due process 
of law under the fifth amendment. 

But the United States Supreme Court has refused to review two cases squarely 
upholding the Secretary’s right to refuse to issue passports good for travel to certain 
Communist-controlled areas, such as the mainland of China. Worthy v. Herter, 270 F.2d 
905 (D.C. Cir.), cert. denied, 361 U.S. 918, 80 Sup. Cr. 255 (1959); Frank v. Herter, 269 
F.2d 245 (D.C. Cir.), cert. denied, 361 U.S. 918, 80 Sup. Ct. 256 (1959). A member of 
Congress has no better standing. Porter v. Herter, 278 F.2d 280 (D.C. Cir 1960). The 
Secretary’s restrictive regulations are in 22 C.F.R. §§ 51.75, 53.1-.7 (1958). See SpectaL 
CoMMITTEE To Stupy Passport PROCEDURES OF THE ASSOCIATION OF THE Bar oF THE CiTy 
or New York, FrEepoM To TRAVEL 9 (1958). 


60 38 Am. Jur. Ne Exeat § 1 (1941). 
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abroad when he please,” yet the king by the writ of ne exeat regnum could 
prevent the departure.*! Blackstone alluded to a complementary writ com- 
manding one abroad to return home. 

The writ has been defined: “The writ of ne exeat is a writ which 
issues from a court of equity to restrain a person from going beyond the 
confines of the country, or more especially from going beyond the 
limits of the jurisdiction of the court, until he has satisfied the plaintiff's 
claim or has given bond for the satisfaction of the decree of court.” ® An 
Illinois text says: “Ne exeat is a writ issued to prevent a person from leav- 
ing the state until he has furnished bail.” 

The writ came to Illinois with the common law, but it has been gov- 
erned by statute since 1827.** In some states the writ has been abolished 
and in others the practice, as in Illinois, has been made subject to statutory 
enactment.® 

Ne exeat is an equitable remedy and issues in aid of the equity juris- 
diction of a court. At common law it was also necessary that there be a 
debt or liquidated pecuniary claim which was due and capable of being 
reduced to a certainty. To some extent the rigidity of these rules has been 
lessened by the Illinois statute, which provides that the writ may issue 
where “the debt or demand is not actually due, but exists fairly and bona 
fide in expectancy.” Neither is it necessary, the statute continues, that the 
“debt or demand is purely of an equitable character, and only cognizable 
before a court of equity.” ®* The writ is also made available to one of joint 
or several obligors against the co-obligor.® 

The last amendments to the Ne Exeat Act were added in 1935 to bring 
it into conformity with the Civil Practice Act. It was provided that the 
Civil Practice Act shall apply to all proceedings for writs of ne exeat.® 
The action is commenced by the filing of a verified complaint, upon which 
the judge may grant the writ.®® Circuit courts and the Superior Court of 
Cook County have jurisdiction.” The plaintiff must furnish a prosecute- 
with-effect bond upon issuance of the writ, and the court endorses on the 
complaint the bond required to be furnished by the defendant. This bond 
filed by the defendant must be conditioned that the defendant “will not 


61] BLACKSTONE, COMMENTARIES *266. 

6238 Am. Jur. Ne Exeat § 1 (1941). 

6327 Int. Law & Prac. Ne Exeat § 1 (1956). 

® TI]. Rev. Laws 1827, § 1, at 304 (now Iu. Rev. Srat. c. 97 (1959)). 

6 In the federal court system, the practice is governed by Fen. R. Civ. P. 64. 
66 Trt. Rev. Stat. c. 97, § 1 (1959). 

87 Id. § 2. 

68 7d. § 12. 

69 1d. § 5. 

1d. § 3. 
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depart the State without leave of the said court, and that he will render 
himself in execution to answer any judgment or decree which the said court 
may render against him.” 7! In default of furnishing the required bond, he 
may be committed to jail. 

While it outlines procedural steps, the Illinois statute does not pre- 
scribe what allegations a petition for a writ of ne exeat must contain, nor 
does it set up the standard by which the court grants the writ. In these 
areas the principles developed by the common law prevail.7? One should 
not gain the impression that the writ will issue without much trouble; as a 
matter of fact an examination of appealed cases indicates that its issuance 
will be upheld only in extremely clear cases. The practitioner might be 
interested to know that in an early case the Illinois Supreme Court held 
that an action for malicious prosecution will lie against an attorney suing 
out the writ falsely and maliciously and without probable cause. 

The cases have emphasized that the writ of ne exeat is an extraordinary 
writ and that it should not be issued except on the clearest showing that 
will justify depriving one of his liberty. This was said specifically in Earles 
v. Earles.* There a wife who had obtained a separate maintenance order 
in I]linois in 1931, and whose husband had moved to New York in 1932, 
obtained the writ in 1949 against her husband, but thereafter proceeded by 
a rule to show cause in an attempt to obtain her support payment arrear- 
ages. Ne exeat was clearly unjustified, the court held, because the wife 
had available to her ample and speedy legal processes of relief.” 

The Earles case illustrates another point. The petition there did not 
allege that the defendant left Illinois to escape payment of the support 
money ordered by the separate maintenance decree, and the court pointed 
out this as an additional defect. In Andersen v. Andersen, another matri- 
monial action, an allegation that the defendant said he intended to go to 
California was insufficient because the plaintiff’s allegation that she feared 
he would depart was only a conclusion. But in Tegtmeyer v. Tegtmeyer ™ 
a petition alleging that the defendant had converted to cash assets in which 
the plaintiffs claimed an interest, with an intent to conceal herself and 
remove herself from the jurisdiction, and had threatened to depart and take 
the property with her, was said to present a prima facie case for the writ. 

The Illinois Constitution guarantees that “no person shall be im- 


1 Id. § 8. 

7 Andersen v. Andersen, 315 Ill. App. 380, 43 N.E.2d 176 (1st Dist. 1942). 

73 Burnap v. Marsh, 13 Ill. 536 (1852). 

74 343 Ill. App. 447, 99 N.E.2d 359 (1st Dist. 1951). 

™ Because it is an equitable remedy the writ will not lie where there is a complete 
remedy at law. Victor Scale Co. v. Shurtleff, 81 Ill. 313 (1876); Brophy v. Sheppard, 
124 Ill. App. 512 (1st Dist. 1906). 

76 Supra note 72. 

77 306 Ill. App. 169, 28 N.E.2d 303 (1st Dist. 1940). 
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prisoned for debt, unless upon refusal to deliver up his estate for the benefit 
of his creditors, in such manner as shall be prescribed by law, or in cases 
where there is strong presumption of fraud.” 78 In view of this provision, 
the Supreme Court of Illinois said in Malcolm v. Andrews ™ that it was an 
essential element to obtain the writ that there be fraud or the presumption 
of fraud alleged. In that case the writ was quashed.®° This case also turned 
on another failure: lack of an allegation that the defendant had property 
not exempt from execution. 

One may conclude that the petition or complaint for a writ of ne exeat 
must clearly, unequivocally, and non-speculatively assert with factual alle- 
gations that the prospective departure of the defendant from the juris- 
diction is about to or will take place unless he is restrained. A showing 
must be made that his actions raise a presumption of fraud and that he has 
non-exempt property. A court always considers that the ultimate effect 
of the writ might be imprisonment for the defendant. The Illinois cases 
do not point out the effect of the statutory provision that the debt or de- 
mand need not be “actually due.” But since this is a departure from the 
common law, it might be assumed that the provision would be interpreted 
with some strictness. If one had a not-actually-due case, one would want 
a strong presumption-of-fraud case. 

Writs of ne exeat have found their greatest use in matrimonial actions. 
Here they have performed their classic function of aiding the court’s equita- 
ble jurisdiction in enforcing decretal obligations. Only a scattering of cases 
show their use in other litigation. The original function of the writ—the 
sovereign’s right to prevent his subject from leaving the realm—has long 
since vanished into the mists of time. Now it is the private litigant’s tool. 
But it has not proved efficacious in modern life and litigation, and the 
chances are that its use will decline. Hastening this are new concepts and 
procedures, such as the expanded creditor’s remedies introduced in 1956 
into section 72 the Civil Practice Act and the 1959 amendments to the 
Divorce Act and the Separate Maintenance Act under which assignments 
to secure support payments are authorized.*! Also, much greater control 
over the fleeing support-debtor is now possible under the Uniform Re- 
ciprocal Enforcement of Support Act.8? None of these are encrusted with 
the remnants of common-law niceties. 


78 Iii. Const. art. II, § 12. 
79 68 Ill. 100 (1873). 


80 See also Brophy v. Sheppard, supra note 75, holding that a strong presumption 
of fraud must be shown. 


1 Ity. Rev. Srat. c. 40, § 21.1 (1959); id. c. 68, § 23.1. 
82 14. ¢. 68, $$ 50-59. 




















EJECTMENT, FORCIBLE ENTRY AND 
DETAINER, AND DISTRESS OR 
DISTRAINT 


BY KENNETH J. SCHUESSLER * 


EJECTMENT, forcible entry and detainer, and distress or distraint are 
special remedies, each having its origin in the common law. Through 
gradual development of the common law, each has evolved as a special 
remedy with a special purpose: ejectment, to recover the possession or 
title to lands, tenements, or hereditaments; forcible entry and detainer, 
to recover the possession of lands or tenements, or a summary remedy for 
a landlord to recover possession of his demised premises; distress, to recover 
rent from a tenant. 

In almost every state the remedy is regulated by statute. These 
statutes abolish many of the old common-law fictions, but leave the actions 
in other respects similar to what each was at common law. 


EJECTMENT AT CoMMoN LAW 


In the early common law, ejectment was strictly a possessory action. 
The title to the freehold was not in issue and at common law it was a 
form of the action of trespass used by lessees for years to recover pos- 
session of estates from which they had been ousted. Various writs were 
available and these actions decided nothing with respect to the ultimate 
title or right to property. In these actions the title of the lessor was 
necessarily brought into question since one who claimed he had been 
ousted from his term had to show such term existed and that the lease 
under which he claimed was a valid one. It then became the practice to 
allege a fictitious demise and in doing this, the action became an expediti- 
ous method of trying titles to land,! although the action was still possessory 


*KENNETH J. SCHUESSLER. A.B. 1936, LL.B. 1939, University of 
Illinois; member of the firm of Pope and Driemeyer, East St. Louis, 
Illinois. 


1Den ex rel. Johnson v. Morris, 7 N.J.L. 6 (1822); 28 C.J.S. Ejectment § 2 (1941), 
where it is stated: “Estates of freehold in land originally passed by livery of seizin only, 
that is, by delivery of actual possession, and therefore one who was in actual possession 
of the land was prima facie a tenant of the freehold, and under the common law if he 
were ousted, or dispossessed, of his freehold by one who had no right, he might without 
process of law make peaceable entry, but if deterred from that, he might be restored to 
his lawful seizin by making continual claim as near the land as he could; but if he 
suffered his rights of entry to be actually lost, by descent or otherwise, he could no 
longer restore himself by his own act, but must have recourse to his action at law. 
This action might be by writ of entry ... or it might be commenced by writ of assize.” 

In the early history of the action, the fictitious lessee’s ouster was generally by a 
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in nature. Most of the fictions have everywhere been abolished by 
statute, as in Illinois,? 


Definitions 


In most states, even after statutory modification, the action remains 
primarily possessory in nature and ejectment has been variously defined 
as “an action to recover immediate possession of real property”; * “a pos- 
sessory action”; * “an action to try the right of possession to the land in 
controversy”; * “a remedy for one who claiming paramount title is out of 
possession”;® ‘a possessory action ex delicto, founded upon a trespass, 
actual or supposed, committed by a defendant in wrongfully obtaining 


possession of plaintiff's land”;7 and “essentially an action of trespass.” § 


Subject Matter 


The subject matter of litigation in ejectment is not the land itself 
or the ultimate title to the land, but the legal right to possession and en- 
forcement of a right of entry. It is not an action to test title alone, al- 
though the title may be resolved in the process. The issue may rest either 
on the question of possession alone, on the question of title, or on both, 
subject to statutory modifications.® 


Action Distinguished 


It is distinguishable from actions where possession alone is sought to 
be recovered, such as unlawful detainer, which is strictly possessory and 
specifically designed to oust a holdover tenant. Thus, a judgment in an 


person called the casual ejector who by prearrangement was present for the purpose. 
Mt. Pleasant Cemetery Co. v. Erie R.R., 74 N.J.L. 100, 65 Atl. 192 (1906). In the mod- 
ern development of the law, the fiction passed out and the action is now generally by 
one claiming ownership of real property to recover title and possession together with 
rents and revenues and damages. Sweat v. Atlantic Coast Line R.R., 81 F.2d 492 (5th 
Cir. 1936); Whitham v. Ellsworth, 259 Ill. 243, 102 N.E. 223 (1913). 

2Txy. Rev. Srat. c. 45, §§ 8, 24 (1959). Section 8 abolishes the use of fictitious 
names of plaintiffs or defendants, the use of names any other than the real claimants 
and the real defendants, allegations of a lease or demise to the plaintiff, and ejectment 
by a casual or nominal ejector. Section 24 abolishes the necessity for the defendant to 
confess or for the plaintiff to prove lease, entry, and ouster as at common law. 

$ Butler v. Frontier Tel. Co., 186 N.Y. 486, 79 N.E. 716 (1906). 

* Bartlett v. Bishop of Nevada, 59 Nev. 283, 91 P.2d 828 (1939). 

5 Wood v. Grundy & Thornburgh’s Lessee, 3 Harr & J. 13 (Md. 1810); Rochester 
Borough v. Kennedy, 229 Pa. 251, 78 Atl. 133 (1910). 

6 Quifionez v. Longpré, 6 P.R. Fed. 66 (1912). 

7 Henninger v. Boyer, 10 Pa. County Ct. 506 (1886). 

8 Prall v. Burckhartt, 299 Ill. 19, 132 N.E. 280 (1921). 

*Reed v. Tyler, 56 Ill. 288 (1870) (occupant of land cannot maintain ejectment 
against one out of possession who only claims title, since no action at law can be main- 
tained to test title). 
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action of forcible entry and detainer may not be pleaded in bar of an 
ejectment suit and it has been said, “The object of the action of ejectment 
is to try the title to the property, while in an action of forcible entry and 
detainer the immediate right of possession is all that is involved and the 
title can not be inquired into for any purpose.” !° It is also to be distin- 
guished from actions of a purely equitable nature, such as a suit to quiet 
title or to redeem from a mortgage." 


Statutory Modification 


By statutory modification, the action in Illinois is made one between 
the real parties in interest, for the possession of and title to a specific 
estate and for damages for its detention.!? 


Complaint 


To successfully maintain this action of ejectment, plaintiff must do 

the following: 1% 

(1) allege and prove that on some day specified, which shall be after 

his title accrued, he was in possession of the premises; 4 

(2) allege and prove on some later date, being thus in possession of 

the premises, the defendant entered upon such premises and unlawfully 

withholds possession thereof from the plaintiff; 1° 

(3) allege and prove that plaintiff is damaged thereby in a nominal 

amount to be stated in the complaint; 1¢ 

(4) describe the property claimed with convenient certainty; if only 

a part thereof is claimed, the fact must be so stated; 

(5) state with certainty the interest plaintiff claims in the property; 

the statute is mandatory in this regard; 

(6) allege the nature and extent of the estate sought to be recovered. 


Title and Possession 


Under these requirements plaintiff must allege and prove such title or 


10 Davis v. Robinson, 374 Ill. 553, 555, 30 N.E.2d 52, 54 (1940); Neill v. Chavers, 
348 Ill. 326, 180 N.E. 825 (1932); Riverside Co. v. Townshend, 120 Ill. 9, 9 N.E. 65 
(1886); Kepley v. Luke, 106 Ill. 395 (1883). 

11 Braun v. Maloy, 369 Ill. 218, 15 N.E.2d 685 (1938). 

12Tri, Rev. Strat. c. 45, §§ 1-62 (1959). 

18 Tut. Rev. Strat. c. 45, §§ 11, 12, 13 (1959); Whitham v. Ellsworth, 259 Ill. 243, 102 
NE. 223 (1913). 

14 Schafer v. Robillard, 370 Ill. 92, 17 N.E.2d 963 (1938); Whitham v. Ellsworth, 
supra note 13; Whitford v. Drexel, 118 Ill. 600, 9 N.E. 268 (1886); Batterton v. Yoakum, 
17 Ill. 288 (1855). A remainderman or a holder of a reversionary interest cannot main- 
tain the action. Itz. Rev. Stat. c. 45, § 23 (1959). 

15 Only one out of possession may maintain the action. Whitford v. Drexel, supra 
note 14. Special provision is made where the premises are unoccupied. Itt. Rev. Srat. 
c. 45, § 7 (1959). 

16 Actual damages are covered in section 44 to 61 as a supplemental proceeding. 
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interest in the property as entitles him to present possession. Unless the 
defendant shows a better title, proof of prior possession by plaintiff is 
sufficient to authorize his recovery.17 However, it is also a fundamental 
rule in the law of ejectment that “plaintiff must recover on the strength of 
his own title and not on the weakness of his adversary’s title.” +8 Under the 
first rule a trespasser or wrongdoer in prior possession may recover against 
a subsequent trespasser or wrongdoer because of the presumptive aid from 
prior possession.1® The second rule, that plaintiff must recover on the 
strength of his own title, frequently has been interpreted to mean that 
plaintiff must prove actual legal title.2° There is no such necessity in Illinois. 
Connecticut and Delaware hold that proof of actual legal title is a pre- 
requisite to recovery.?! Such holdings have created considerable misunder- 
standing in the law of ejectment as to what is required, and the Illinois Su- 
preme Court has used broad language to compound this misunderstanding. 
In Thompson v. McGrue,?? the court said, “In order to show prima facie 
evidence of title the plaintiff must make proof of actual possession under a 
deed or other claim of ownership. It is insufficient that the plaintiff merely 
makes claim of title. It is required that there be actual proof of title in the 
plaintiff.” This is, in effect, a holding that the defendant cannot be ousted 
from possession, whether he has title or not, unless plaintiff proves title in 
himself. On the facts the court merely denied plaintiff a judgment on the 
pleadings because he alleged title and defendant denied it, and it thus became 
necessary for plaintiff to go forward with his proof. Absent this proof, 
judgment on the pleadings was improper. The decision in the case accords 
with earlier Illinois holdings, but the language used suggests a reversal of 
what has always been regarded as the law as stated in 1830 in Herbert v. 
Herbert: 8 
“The plaintiff must prove property in himself, or a right of possession— 
he may try the title or not, and if he does not desire to adduce his title, 
he may try nothing but the right of possession. Prior possession is 


17 Plenderleith v. Edwards, 328 Ill. 431, 159 N.E. 780 (1927); Burns v. Curran, 275 
Ill. 448, 114 N.E. 166 (1916); Whitham v. Ellsworth, supra note 13; Casey v. Kimmel, 
181 Ill. 154, 54 N.E. 905 (1899); Benefield v. Albert, 132 Ill. 665, 24 N.E. 634 (1890); 
Anderson v. McCormick, 129 Ill. 308, 21 N.E. 803 (1889). 

18 Schafer v. Robillard, supra note 14; Hooper v. Goldstein, 336 Ill. 125, 168 N.E. 1 
(1929). 

19 Coombs v. Hertig, 162 Ill. 171, 44 N.E. 393 (1896); Riverside Co. v. Townshend, 
120 Ill. 9, 9 N.E. 65 (1886); McKibben v. Newell, 41 Ill. 461 (1866); Herbert v. 
Herbert, 1 Ill. (1 Breese) 354 (1830). 

2028 Micu. L. Rev. 184 (1929). 

21 Tracy v. Norwich & Worcester R.R., 39 Conn. 382 (1872); Doe d. Jefferson v. 
Howell, 6 Del. (1 Houst.) 178 (1855). 

22 3 Ill. 2d 168, 173-74, 119 N.E.2d 773, 776 (1954). 

231 Ill. 354, 357 (1830). 
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evidence of a fee, and, although the lowest, unless rebutted by higher, 
it must clearly prevail.” 


The courts can obviate much of this confusion by recognizing plaintiff's 
right of election and apply the general rules concerning possession to pos- 
session where that is the issue and title to title where it is the only issue.?* 

If the defendant does make claim of title, plaintiff must prove not only 
prior possession, but superior title. Where title is derived from a common 
source, the Illinois statute shortens the required proof and plaintiff may by 
affidavit claim title from such common source and recover by proof of such 
title.25 Where title is derived from different sources, the plaintiff can make 
a prima facie case by proof of conveyance to plaintiff by a grantor in pos- 
session,”* or absent such proof, then through proof of a United States patent 
in plaintiff’s predecessors in title.27 Proof of an equitable title will not sup- 
port the action. 


Equitable Relief, Defenses, and Counterclaims 


The Ejectment Act was amended in 1935; prior thereto only legal 
titles and defenses were considered.?® Equities were not adjusted, except in 
adjusting damages under the Occupying Claimants Act *® within the limita- 
tions specifically prescribed by that act, and equitable relief was not 
granted.®° 

It was otherwise in other jurisdictions, even as an original action. 
Equities of the parties can be adjusted in Missouri.*! Ejectment lies to avoid 
a deed executed by a person of unsound mind in New York.*? Prayer for 
reformation or a cancellation of a deed can be joined with a demand for 


24See 1954 U. Ixy. L.F. 513; Deering v. Reilly, 167 N.Y. 184, 190, 60 N.E. 447, 448 
(1901), where the New York court said, “The rule that a plaintiff in ejectment must 
recover upon the strength of his own title and not on the weakness of his adversary’s, 
has its proper application where title is asserted against title, but not to a case where 
the defendants, making no claim of title, object that the plaintiff has not proved a per- 
fect title against those who might claim adversely.” 

25 Tuy. Rev. Srat. c. 45, § 25 (1959). 

26 Dagit v. Childerson, 391 Ill. 611, 63 N.E.2d 706 (1945). 

27 Hellman v. Roe, 275 Ill. 158, 113 N.E. 989 (1916). 

28 Walton v. Malcolm, 264 Ill. 389, 106 N.E. 211 (1914). 

29 Ty. Rev. Stat. c. 45, §§ 33, 44-61 (1959). This act provides a method of adjust- 
ing equities where a defendant has been dispossessed after occupying the property under 
color of title and without notice of defect. 

80 A deed absolute in its terms could not be claimed as security for a debt. Hooper 
v. Goldstein, 336 Ill. 125, 168 N.E. 1, cert. denied, 281 U.S. 724, 50 Sup. Cr. 239 (1929). 
Equitable estoppel or estoppel in pais was not a proper defense. Horner v. Jamieson, 
394 Ill. 222, 68 N.E.2d 287 (1946); Kesl v. Cobine, 313 Ill. 438, 145 N.E. 148 (1924). An 
equitable title formed no bar to a recovery in ejectment. Hayden v. McCloskey, 161 
Ill. 351, 43 N.E. 1091 (1896); Kirkpatrick v. Clark, 132 Ill. 342 (1890). 

51 Reynolds v. Stepanek, 339 Mo. 804, 99 S.W.2d 65 (1936). 
82 Smith v. Ryan, 191 N.Y. 452, 84 N.E. 402 (1908). 
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damages for possession of real estate in Connecticut.** Construction of a 
will can be joined in an ejectment action in Arkansas when the will be- 
queaths the legal title. In Pennsylvania, for want of chancery jurisdic- 
tion,®® ejectment has been substituted in many cases for a bill in equity.** 
Since the amendment of the Illinois act,’7 a defendant may interpose 
an equitable defense to the same extent he might plead such defenses to 
other civil actions under the Civil Practice Act,$* without it being neces- 
sarily germane in the sense intended by the framers of the amendment to 
section 14 of the act. Equitable counterclaims may now include a prayer 
for injunctive relief or for specific performance based on an oral contract 
to convey,*® or a claim of title based on a constructive or resulting trust.*° 


New Matters 


Defendant is not required to set up new matters in an ejectment suit, 
notwithstanding the Civil Practice Act permits equitable defenses and 
counterclaims in the law action.*! In Ginther v. Duginger ** defendants to 
a pending ejectment action filed suit to quiet title, to enjoin the ejectment 


88 Walsh v. Feustel, 93 Conn. 366, 105 Atl. 696 (1919). 
84 Head v. Phillips, 70 Ark. 432, 68 S.W. 878 (1902). 

35 McCullough v. Staver, 119 Pa. 432, 13 Atl. 440 (1888). 
36 Deitzler v. Mishler, 37 Pa. St. 82 (1860). 


87 The act was amended in 1935 to provide: 

“[T)he rules of pleading and practice in other civil cases shall apply to actions 
of ejectment, so far as they are applicable, and except as is otherwise provided by the 
Act.” In. Rev. Strat. c. 45, § 10 (1959). 

Section 14 was also amended at the same time to provide in part: 

“Except as provided in this Act, no matters not germane to the distinctive purpose 
of the action shall be introduced by joinder, counterclaim or otherwise.” 

The purpose of adding the later provision to the statute was to exclude the broad use of 
joinder and counterclaim from ejectment proceedings as otherwise permitted by the 
Civil Practice Act. 

Section 19 was also amended to provide: 

“The defendant may file any appropriate motion as in ordinary civil cases, and 
may answer as hereinafter provided by way of general denial, or specific denial or 
affirmative defense, and such motion or answer shall constitute an appearance in the 
case.” 

38Tit. Rev. Stat. c. 110 (1959); Horner v. Jamieson, 394 Ill. 222, 68 N.E.2d 287 
(1946). 

39 Stein v. Green, 6 Ill. 2d 234, 128 N.E.2d 743 (1955). 

4° Hanley v. Hanley, 14 Ill. 2d 566, 152 N.E.2d 879 (1958). 

* Ginther v. Duginger, 6 Ill. 2d 474, 129 N.E.2d 147 (1955). In Brown v. Zimmer- 
man, 18 Ill. 2d 94, 100, 163 N.E.2d 518, 522 (1959), the court said, “Only recently we 
ruled that a defendant may plead equitable defenses to an action in ejectment,” citing 
Stein v. Green, supra note 39, and Ginther v. Duginger, supra, without reference to the 
earlier cases; however, see Thompson v. Thompson, 411 Ill. 232, 103 N.E.2d 607 (1952), 
where the supreme court refers to its holding in Horner v. Jamieson, supra note 38, in 
which it permitted a defendant to plead equitable defenses, and contrary holdings in 
Schafer v. Robillard, 370 Ill. 92, 17 N.E.2d 963 (1938), Zimmerman v. Kennedy, 405 Ill. 
306, 90 N.E.2d 756 (1950), and Miller v. Frederick’s Brewing Co., 405 Ill. 591, 92 N.E.2d 
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plaintiffs from interfering with use of a certain strip for ingress and egress, 
to settle a boundary dispute, and to compel erection and maintenance of a 
division line fence. The supreme court held that the defendants to the 
pending ejectment action and plaintiffs to the suit to quiet title were not 
barred from bringing a separate suit in equity and in so holding said: 


“That the two causes of action are essentially different would seem 
obvious upon bare inspection. The wrongs complained of and the re- 
dress sought are in no respect alike. The gravamen of the ejectment 
action is the wrongful entry and ouster; that of the quiet title is a 
slander of plaintiff's title. Testimony in support of one would not sup- 
port the other except so far as title might become the subject of inquiry 
in the ejectment suit which might or might not occur. Moreover the 
objects of the two actions are entirely different, notwithstanding the 
main point in dispute may be the same; one attainable in a court of law 
and the other in a court of equity. 

“(B]ut it is claimed that under our system of practice, plaintiffs 
herein could have obtained in the ejectment suit all that they seek in 
the quiet title suit; that they ought, therefore, to have brought forth, 
in their pleadings in that case, the matters contained in their complaint 
in this, under penalty of sacrificing all their rights in the premises. Con- 
ceding that they might have adopted that course, yet they did not, and 
we know of no rule of law making it obligatory.” * 


This holding does not excuse defendant from pleading matters in de- 
fense, as the court continues: 


“Doubtless they were bound to bring forward in the ejectment action 
all matters of a strictly defensive character which then existed in their 
favor, or be thereafter precluded; but this cannot be said of other 
matters constituting a cause of action in their favor. Although under 
our Civil Practice Act a defendant may set out new matter in his 
answer constituting a counterclaim and may have any affirmative relief 
to which he may be entitled, he is not compelled to do so.” * 


Additional Changes Effected by 1935 Amendment 


The amendment of the act in 1935 changed many of the procedural 
steps in the trial of an ejectment suit. It is no longer necessary for the 
plaintiff to prove an actual entry under title, nor the actual receipt of any 
of the profits of the premises demanded, nor is it necessary on the trial for 


108 (1950), and avoided an attempt to harmonize the decision by finding that the de- 
fendant in the Thompson case failed to establish a meritorious defense. See O’Shaugh- 
nessy, Suits in Equity Contrasted With Actions at Law, 1954 U. Ix. LF. 27. 


426 Ill. 2d 474, 129 N.E.2d 147 (1955). 
43 Jd. at 479, 129 N.E.2d at 150. 
44 Td. at 479-80, 129 N.E.2d at 150. 
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the defendant to confess, nor the plaintiff to prove lease, entry, and ouster, 
or either of them, except in actions by one or more tenants in common or 
joint tenants against their co-tenants.*® 


Verdicts—New Trial 


The right to new trial on appeal is now the same as in other civil cases, 
but the act is specific and provides for special types of verdicts, seven in all,** 
and is detailed as to the form of judgment. After entry of judgment, a writ 
of possession is issued (the form is set out in detail in section 42). Other 
sections of the act which are also quite detailed appear to be surplusage as 
they generally are much like those found in the Civil Practice Act. 


Damages 


Damages are recoverable in an ejectment action, but credit may be ob- 
tained by the defendant during the period in which the property was un- 
lawfully held, so that even prior to the 1935 amendment of the Ejectment 
Act equities of the parties were considered in adjusting damages within 
the limitations specifically prescribed by the act. 

The Illinois act covering damages is divided into two parts. The first 
provides a method of recovering damages for wrongful occupation by a 
defendant who has been in possession of the property without color of title, 
or without actual notice of some defect of title.‘ 

The second represents an incorporation of the Occupying Claimant’s 
Act into the Ejectment Act; it provides a method of adjusting the equities 
where a defendant has been dispossessed after occupying the property under 
color of title and without notice of any defect.*8 

Damages in the form of mesne profits are recovered under sections 43 
to 51 of the act on a “Suggestion of Damages.” Mesne profits have been 
defined as the value of the use in occupation of the land during the period 
of a defendant’s wrongful possession, measured in terms of rents and 
profits.*® 

The present statute refers to the proceedings as a continuation of the 
original action of ejectment; however, it has all the elements of a new suit, 
including service of summons, complaint (the suggestion of claim), other 
pleadings, trial, and judgment. Under the statute as it existed prior to 1935, 
it was held to be a separate action.®° 


45 Iii. Rev. Stat. c. 45, §§ 23-24 (1959). 

46 Td. § 30. 

47 1d. §§ 43-51. 

48 Id. §§ 52-61. 

49 Ringhouse v. Keener, 63 Ill. 230 (1872); see also Kester v. Bostwick, 153 Fla. 437, 
15 So. 2d 201 (1943); Wismer v. Alyea, 103 Fla. 1102, 138 So. 763 (1932). 

50 Ringhouse v. Keener, supra note 49; Nichols v. Bradley, 223 Ill. App. 377 (3d 
Dist. 1921). 
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The act provides that the suggestion of claim shall be substantially in 
the same form as a complaint in other civil proceedings. Summons shall be 
issued and in this respect the action would appear to be independent, yet 
it is supplemental in that subsequent pleadings, although the same as in 
ordinary civil proceedings, shall not involve an issue which could not have 
been pleaded or presented in the original ejectment suit. 


Defenses 


The defendant may defend on the ground that he, or someone other 
than the plaintiff, is entitled to possession of the premises since the verdict 
in the ejectment action. The defendant may have a right of set off for the 
value of any improvements made by him on the premises against plaintiff’s 
claim for mesne profits, but the set off is in the nature of a recoupment and 
defendant may not be entitled to anything more than the amount of plain- 
tiff’s claim for damages, which is not the case under the benefits which may 
be granted under the Occupying Claimant’s Act.®! 

The set off will be allowed even though the defendant entered the 
premises as a trespasser on the theory that under the Ejectment Act, the 
maxim “He who seeks equity must do equity” will apply, and the trespasser 
will be entitled to the full fair value of his improvement or the right to 
remove it, provided he acted in good faith in erecting such improvement.” 


Occupying Claimant 


Under the Occupying Claimant’s Act, the occupying claimant is pro- 
tected if he took peaceable possession of the land in good faith. When this 
occurs, the defendant is exempt from any claim of the plaintiff for rents or 
profits or damages which shall have accrued or been incurred at any time 
prior to receipt of actual notice of the adverse claim. Notice is required 
to impose liability on the defendant for rents, profits, and damages which 
might accrue subsequent to such notice.* 


Assessment of Damages 


Provision is made for the appointment of commissioners for the purpose 
of assessing damages and valuing the improvements made after a judgment 
of eviction is entered, either in law or in equity." It is provided therein 
that in the event the improvement exceeds the value of the land, the com- 
missioners shall assess the value of both the land and the improvements, with 
special rules being provided to guide the commissioners in doing so and the 


51 Maynard v. Stevens, 370 Ill. 594, 19 N.E.2d 575 (1939); Wakefield v. VanTassell, 
218 Ill. 572, 75 N.E. 1058 (1905); Ringhouse v. Keener, supra note 49. 

527 agger v. Mutual Union Loan & Bldg. Ass’n, 146 Ill. 283, 33 N.E. 946 (1893); 
Cable v. Ellis, 120 Ill. 136, 11 N.E. 188 (1887). 

53 Try. Rev. Stat. c. 45, § 54 (1959). 
541d. § 56. 
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plaintiff, the successful claimant, may elect either to retain title to the land, 
paying the defendant the difference in value, or receive a judgment against 
the defendant for the value of the land secured by a bond furnished by the 
defendant. 


Arbitration 


An interesting provision is the right given to appoint commissioners 
for arbitration of disputes arising under the act where no suit is pending. 
This may be done by a motion of the court when both parties consent. In 
addition, the court is granted power to issue a precept to stay waste pending 
proceedings.5® 


Conclusion 


The action of ejectment, in spite of the many statutory modifications, 
remains essentially a common-law remedy. Amendments in all states have 
broadened its scope in an attempt to afford a full measure of relief in one 
action by combining both legal and equitable defenses, It is nevertheless 
strictly a legal action in Illinois, with some equitable aspects in the de- 
termination of damages and in the use of equitable defenses and counter- 
claims. Illinois provides that the rules of pleading and practice in other 
cases are applicable to an action in ejectment except as otherwise provided 
in the ejectment act, and in this respect the Illinois action is not as broad 
in its scope as in some other states. Special attention should be given to the 
various provisions of the act in this respect and review made of the applic- 
able provisions before filing an action in ejectment or in preparing a defense 
thereto.** 


ForcisLE ENTRY AND DETAINER 


Forcible entry and detainer is a summary remedy, possessory only, and 
its purpose is to restore possession of land to the one legally entitled thereto. 
The term “forcible entry and detainer” is commonly referred to as one 
remedy, or one cause of action, but there rarely is a situation to which 
both terms apply, as forcible entry is based on an entry upon another’s 
possession by force or violence, whereas forcible detainer is based upon 
an unlawful forcible detention after an entry without force. Similarly, 
unlawful detainer is distinguishable from forcible detainer in the manner 
of detention,®’ but each is a part of the action of forcible entry and detainer 
and all one cause of action. 


55 Id. §§ 56-62. 

56 For a discussion of the interest necessary to maintain an action of ejectment, see 
1954 U. In. L.F. 513. 

57 36 C.J.S. Forcible Entry and Detainer § 12 (1943). 
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Action at Common Law 


At common law, forcible entry and forcible detainer are recognized 
as separate and distinct wrongs,** and in the early common law as criminal 
in nature and not civil.5® The civil remedies came later. The early common 
law granted to a party with title to land and right of entry, the right to 
enter with force to recover his possession and his remedy was his own, i.e., 
forcibly to restore his possession by his own act.® This privilege was pre- 
judicial to the public peace and as early as 1381, criminal statutes were en- 
acted in England to prohibit the owner’s use of force in restoring his 
Possession. 


Forcible Entry and Ouster 


In England and in some of our states, it is considered proper to permit 
the landlord to make a forcible entry and ouster of a tenant without incur- 
ring any civil liability to the tenant if no more force is used than is necessary 
to overcome the tenant’s resistance to his entry, since the tenant remaining 
on the premises after the expiration of the term may be treated by the land- 
lord as a trespasser.®! 

In contrast thereto, the English courts in some of the early cases 
announced the rule that a landlord had no right forcibly to eject a tenant 
who wrongfully held over, and that if he did so, aside from being in- 
dictable criminally for unlawful entry, he could be liable in damages to 
the tenant in a civil action. These cases setting out the early rule were ex- 
pressly overruled in later cases.** However, the principle of these early 
English cases has been followed in some jurisdictions in this country, includ- 
ing Illinois. The reason for the rule is that a statute which provides for the 
summary ejectment of a tenant by legal process must by necessary con- 


58 West Side Trust & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934). 

59D. J. Bielzoff Prod. Co. v. James B. Beam Distilling Co., 3 Ill. App. 2d 530, 123 
N.E.2d 135 (1st Dist. 1954). 

60 Fort Dearborn Lodge v. Klein, 115 Ill. 177, 3 N.E. 272 (1885). 

61 Vinson v. Flynn, 64 Ark. 453, 43 S.W. 146, 46 S.W. 186 (1897); Whitney v. 
Swett, 22 N.H. 10 (1850); State v. Ross, 49 N.C. 315 (1857). 

The acts of the landlord in rendering the premises untenable, as by the removal 
of doors or windows, does not render him civilly liable to a tenant who wrongfully 
holds over. Howe v. Frith, 43 Colo. 75, 95 Pac. 603 (1908); Stearns v. Sampson, 59 Me. 
568 (1871); Mugford v. Richardson, 88 Mass. (6 Allen) 76 (1863). 

Notwithstanding parties may have the right to reduce premises to possession by 
means of legal process, some courts hold that such right does not give them the right 
to reject forcibly those in occupancy if their original entry was lawful. Bristor v. Burr, 
120 N.Y. 427, 24 N.E. 937 (1890), but a person having a right to the possession of lands 
may enter by force and turn out a person who has a mere naked possession, and cannot 
be made answerable in damages to a party who has no right and is himself a tortfeasor. 
Scribner v. Beach, 4 Denio 448 (N.Y. Com. L. 1847). 


82 Sterling v. Warden, 51 N.H. 217 (1871) (reviewing English authorities). 
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struction forbid a forcible entry, even by the owner, upon the actual pos- 
session of another. Such an entry is, therefore, unlawful; and since the 
entry is unlawful, it constitutes a trespass, and an action for the trespass 
must necessarily lie.® 

Furthermore, the general purpose of such a statute is to prevent a 
party, actually in peaceable and quiet possession of land, from being turned 
out by violence or force. Illinois expressly prohibits the use of force. Its 
act provides: 


“That no person shall make an entry into lands or tenements except 
in cases where entry is allowed by law, and in such cases he shall not 
enter with force, but in a peaceable manner.” * 


The purpose of the prohibition is stated in Burns v. Nash: © 


“[T]here is discernible a certain public policy, based on humane con- 
siderations of the wrong, oppression and hardships which might ensue, 
if families, in any kind of weather, at any time of day or night, might 
be thus forcibly ejected from their homes with all their effects, with- 
out notice or warning.” 


Consistent therewith, section 1 of the Illinois act has been held to abrogate 
the common-law right of forcible entry by the owner.® 

In an action for forcible entry and detainer, the entry must be forcible 
except where modified by statute. Actual force or violence is not necessary. 
In Illinois, the force may be constructive and in legal contemplation is 
forcible when it is against the will of him whose possession is invaded.®* 


Questions at Issue 


In the absence of certain statutory modifications, the plaintiff’s pos- 
session and the forcible entry and detainer are ordinarily the sole questions 
at issue. To sustain the action of forcible entry and detainer, it is necessary 
to prove only that the complainant was in actual and peaceable possession 
of the premises and was forcibly dispossessed. When these facts have been 


6322 Am. Jur. Forcible Entry and Detainer § 11 (1939). 

6 Try. Rev. Stat. c. 57, § 1 (1959). 

6 23 Ill. App. 552, 557 (1st Dist. 1887). 

66 Doty v. Burdick, 83 Ill. 473 (1876); Farwell v. Warren, 51 Ill. 467 (1869); 
Wilder v. House, 48 Ill. 279 (1868); Reeder v. Purdy, 41 Ill. 279 (1866); Briggs v. Roth, 
28 Ill. App. 313 (2d Dist. 1888); Westcott v. Arbuckle, 12 Ill. App. 577 (1st Dist. 1883). 

87 Harper v. Sallee, 376 Ill. 540, 34 N.E.2d 860 (1940); Bugner v. Chicago Title & 
Trust Co., 280 Ill. 620, 117 N.E. 711 (1917); Coverdale v. Curry, 48 Ill. App. 213 (3d 
Dist. 1892); Parrott v. Hodgson, 46 Ill. App. 230 (3d Dist. 1891). One who changes 
the location of a fence is guilty of a forcible entry on the property of the adjoining 
owner. Wahl v. Laubersheimer, 174 Ill. 338, 51 N.E. 860 (1898). Any facts that indi- 
cate ownership or an intent to take possession of lands that are open and public, will 
support the action. The entry may be constructively forcible, even though made under 
color of legal proceedings. Hubner v. Feige, 90 Ill. 208 (1878). 
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established, the title or right of possession may not be inquired into for any 
purpose except as provided by statute, and deeds or other testimony tending 
to prove superior title or right of possession in defendant are not admissible. 


Statutory Modifications 


In a few of the states, provision is made by statute for converting the 
action of forcible entry and detainer into what is called a “statutory action 
of ejectment.” For instance, in some jurisdictions neither title nor right of 
possession is in issue in an action before a justice of the peace, the gist being 
merely the forcible entry and detainer and the ousting from a peaceable 
possession contrary to law. Yet, by statute, when such suit is removed from 
the justice to the circuit court, it is converted into a statutory ejectment, and 
plaintiff must recover on the strength of his own legal title unless he can 
prove that the defendant, or those under whom defendant claims, entered 
on such lands under some contract or agreement between plaintiff or those 
under whom plaintiff claims, or by the use of force.®* 

Illinois has modified the common law in many respects, although not 
to the extent previously mentioned. In Illinois the action is a civil proceed- 
ing, in derogation of the common law, intended to afford summary relief 
and to avoid the expense and delay of an action of ejectment.® By statute, 
the action may be brought as follows: 


“First, When a forcible entry is made thereon. 


“Second, When a peaceable entry is made and the possession unlaw- 
fully withheld. 


“Third, When entry is made into vacant or unoccupied lands or tene- 
ments without right or title. 


“Fourth, When any lessee of the lands or tenements, or any person 
holding under him, holds possession without right after the determina- 
tion of the lease or tenancy by its own limitation, condition or terms, 
or by notice to quit or otherwise. 


“Fifth, When a vendee having obtained possession under a written or 
verbal agreement to purchase lands or tenements, and having failed to 
comply with his agreement, withholds possession thereof, after demand 
in writing by the person entitled to such possession. 


“Sixth, When lands or tenements have been conveyed by any grantor 
in possession, or sold under the judgment or decree of any court in this 
state, or by virtue of any sale in any mortgage or deed of trust con- 
tained and the grantor in possession or party to such judgment or de- 
cree or to such mortgage or deed of trust, after the expiration of the 


6822 Am. Jur. Forcible Entry and Detainer § 6 (1939); Moye v. Thurber, 146 
Ala. 180, 40 So. 822 (1906); Lick v. O’Donnell, 3 Cal. 59 (1853). Elsewhere, if the 
legal title is in dispute, the action stands for trial as one of ejectment. Annot., 121 Am. 
St. Rep. 369, 409 (1908). 

69 West Side Trust & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934). 
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time of redemption, when redemption is allowed by law, refuses or 
neglects to surrender possession thereof, after demand in writing by 
the person entitled thereto or his agent.” 7° 


Possession 


Prior peaceable possession of the plaintiff is a condition precedent to 
any action brought under the first clause of section 2, but is not necessarily 
a condition precedent to the bringing of an action under the remaining 
clauses. The action under the first clause is primarily one for repossession.” 
Prior constructive possession is not sufficient.?? If the action is for forcible 
detainer, following peaceable entry, plaintiff must show the right of pos- 
session and cannot rely on the lack of such right in the defendant.”* The 
plaintiff’s possession must have been actual, exclusive, and notorious, al- 
though actual residence is unnecessary. Joint possession is not sufficient, 
as the plaintiff’s possession must be exclusive.** The remaining clauses are 
not restricted to those who were originally in possession, but also extend 
to persons presently entitled to possession where a peaceable entry is made 
by the defendant and possession is unlawfully withheld, as when entry is 
made into vacant or unoccupied lands without right or title (clause 3); 76 
when a lessee wrongfully holds over (clause 4);77 when one wrongfully 
holds over after a conveyance (clause 6); 78 when one holds over after a 
sale under a judgment or a mortgage (clause 6) 7 after demand in writing 
by the person entitled thereto or his agent.®° 

The action has been held not to lie to restore possession to a holder of 
a tax deed,*! and will not lie by one purchasing the equity of redemption of 
land,®? or by a mortgagee or trustee in a trust deed on default after con- 
dition broken.®* 


7 Iti. Rev. Stat. c. 57, § 2 (1959). 

™ Cody Trust Co. v. Dittmar, 272 Ill. App. 167 (1st Dist. 1933). 

72 Thompson v. Sornberger, 59 Ill. 326 (1871). 

78 Szulerecki v. Oppenheimer, 283 Ill. 525, 119 N.E. 643 (1918). 

™ Hammond v. Doty, 184 Ill. 246, 56 N.E. 371 (1900); Hassett v. Johnson, 48 IIl. 
68 (1868); Chicago, B.& Q.R.R. v. Aman, 254 Ill. App. 498 (2d Dist. 1929); Eckert v. 
Weilmuenster, 103 Ill. App. 490 (4th Dist. 1902). 

™ Jamison v. Graham, 57 Ill. 94 (1870). But see Mason v. Finch, 2 Ill. (1 Scam.) 
495 (1838). 

76 Winitt v. Winitt, 339 Ill. App. 75, 89 N.E.2d 71 (1st Dist. 1949). 

7 West Side Trust & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934). 

78 Mayberry v. Woodard, 79 Ill. App. 547 (2d Dist. 1898). 

7 Pensoneau v. Heinrich, 54 Ill. 271 (1870). 

80 West Side Trust & Sav. Bank v. Lopoten, supra note 77. 

81 Schultz v. O’Connell, 239 Ill. App. 312 (3d Dist. 1925). 

82 Steiner v. Priddy, 28 Ill. 179 (1862). 

88 Cody Trust Co. v. Dittmar, 272 Ill. App. 167 (1st Dist. 1933); see West Side 
Trust & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934). 
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Demand for Possession 


If the entry is forcible, no demand is required.** Under clauses 5 and 
6 of section 2 of the act, a demand is a prerequisite to bringing the action.®® 
However, it has been held in cases involving landlord and tenant that a 
demand in writing is also a prerequisite,** but there are other appellate 
court cases holding that no demand is necessary where the relationship of 
landlord and tenant does not exist.8? 

The act prescribes the form for the demand and this form provides a 
place for the name of the party on whom the demand is made.®* In a very 
early case, the supreme court held a demand sufficient which merely used 
the statutory form without inserting the name of any person.®® There is 
no particular period prescribed for the demand to be made before the action 
is brought, except where there is a contract for the sale of premises, and if 
demand is served before the action is commenced and the person served dies 
pendente lite, it is not necessary to serve another demand on the decedent’s 
successors.®° 


Defenses 


An action for forcible entry and detainer is purely possessory and 
therefore the question of title cannot be litigated or determined in such 
proceedings, nor can defendant defeat plaintiff’s rights by showing title in 
himself.® 

In the absence of statutory provisions to the contrary, set offs, counter- 
claims, or cross claims in the nature of recoupment cannot be asserted as 
defenses in the action and this is a firmly established rule in most jurisdic- 


8 Personal Home Mortgage Co. v. Seegrin, 275 Ill. App. 419 (1st Dist. 1934); 
City Nat'l Bank & Trust Co. v. Wainauskas, 294 Ill. App. 604, 13 N.E.2d 835 (1st Dist. 
1938) (trustee under trust deed has right to possession of mortgaged realty and may 
bring action of forcible detainer against mortgagor, his grantee, or any one claiming 
under him, such as owner of equity of redemption, on default in payment of debt 
secured, though trustee was not previously in possession of premises and has adequate 
remedy in pending foreclosure proceedings or by ejectment). 

% Stillman v. Palis, 134 Ill. 532, 25 N.E. 786 (1890); Ovenu v. Ovenu, 199 Ill. App. 
385 (1st Dist. 1916), cert. denied, Elisburg v. Berkey, 185 Ill. App. 389 (1st Dist. 1914); 
Nauman v. Burch, 91 Ill. App. 48 (4th Dist. 1900). 

86 William Knapp & Co. v. Johns, 335 Ill. App. 226, 81 N.E.2d 264 (1st Dist. 
1948) (abst. dec.); Slowik v. Larson, 333 Ill. App. 153, 76 N.E.2d 830 (1st Dist. 1948) 
(abst. dec.); Wheelan v. Fish, 2 Ill. App. 447 (3d Dist. 1877). 

87 Berry v. Berry, 202 Ill. App. 427 (3d Dist. 1916) (abst. dec.); McGrath v. 
Miller, 61 Ill. App. 497 (2d Dist. 1895). 

88 Tut. Rev. Srat. c. 57, § 3 (1959). 

8° Gardner v. Eberhart, 82 Ill. 316 (1876). 

% Chicago Ry. Equip. Co. v. Wilson, 250 Ill. App. 231 (1st Dist. 1928). 


®1Saxmann v. Allen, 410 Ill. 31, 101 N.E.2d 69 (1951); Meier v. Hilton, 257 Ill. 
174, 100 N.E. 520 (1912); Allen v. Tobias, 77 Ill. 169 (1875). 
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tions.®? Thus a set off or a cross demand by a tenant based on a claim of 
failure to heat, or the dilapidated conditions of the premises, is not a proper 
defense or cross claim,®* nor has such rule been outmoded or revoked by 
provisions of the Civil Practice Act.% 

Equitable defenses cannot be pleaded in the action in Illinois.**° How- 
ever, equitable counterclaims have been held proper when they are germane 
to the purpose of the forcible entry and detainer suit. In Allensworth v. 
First Galesburg Nat'l Bank & Trust Co.,® the defendants in an action of 
forcible entry and detainer were held entitled to file a counterclaim seeking 
a permanent injunction restraining the plaintiff from claiming, or attempting 
to claim, any right, title, or interest in the realty involved and to seek a 
decree quieting title to such realty. In so holding, the court said: 


“We are of the opinion that the relief may be obtained by way of 
counterclaim. The Forcible Entry and Detainer Act provides that the 
provisions of the Civil Practice Act apply to proceedings under the 
Act except as otherwise provided. 

“The Civil Practice Act expressly permits counterclaims in equity. 


9222 Am. Jur. Forcible Entry and Detainer § 42 (1939). 

*3 Geiger v. Brown, 167 Ill. App. 534 (1st Dist. 1912); Truman v. Rodesch, 168 Ill. 
App. 304 (2d Dist. 1912). 

*4 City of Chicago v. Chicago S.S. Lines, Inc., 328 Ill. 309, 159 N.E. 301 (1927); 
Karavidas v. O’Dwyer, 333 Ill. App. 154, 76 N.E.2d 785 (1st Dist. 1948) (abst. dec.); 
Sauvage v. Oscar W. Hedstrom Corp., 322 Ill. App. 427, 54 N.E.2d 725 (1st Dist. 1944); 
Willer v. French, 27 Ill. App. 76 (1st Dist. 1887), aff'd, 126 Ill. 611, 18 N.E. 811 (1888); 
Burns v. Nash, 23 Ill. App. 552 (1st Dist. 1887). 

5 St. Louis Nat'l Stock Yards v. Wiggins Ferry Co., 102 Ill. 514 (1882); D. J. 
Bielzoff Prod. Co. v. James B. Beam Distilling Co., 3 Ill. App. 2d 530, 123 N.E.2d 135 
(1st Dist. 1954); Wein v. Albany Park Motor Sales Co., 312 Ill. App. 357, 38 N.E.2d 
556 (1st Dist. 1941); Cody Trust Co. v. Dittmar, 272 Ill. App. 167 (1st Dist. 1933); 
O’Brien v. O’Brien, 195 Ill. App. 346 (1st Dist. 1915); Illinois C.R.R. v. Baltimore & 
O.&C.R.R., 23 Ill. App. 531 (1st Dist. 1887), aff'd, Baltimore & O.& C.R.R. v. Illinois 
C.R.R., 137 Ill. 9, 27 N.E. 38 (1891). But see Melburg v. Dakin, 337 Ill. App. 204, 85 
N.E.2d 482 (2d Dist. 1949), where that court quotes with approval the concurring 
opinion of Justice Burke in Northern Trust Co. v. Watson, 310 Ill. App. 263, 33 N.E.2d 
897 (1st Dist. 1941) (abst. dec.): 

“Previous to the amendment of 1874, the statute did not contain the words ‘without 

right.’ The words ‘without right’ clearly mean without legal or equitable right. Hence, 
if a person in possession has a right to retain possession, whether legal or equitable, he 
may successfully assert such right. Since the 1874 amendment it has not been necessary 
for a defendant to go into equity in order to etablish an equitable defense.” 337 Ill. 
App. at 210-11, 85 N.E.2d at 485. 
However, the same appellate court in Winitt v. Winitt, 339 Ill. App. 75, 89 N.E.2d 71 
(1st Dist. 1949), held that an equitable defense is not available in a forcible entry and 
detainer action. See also Bartelstein v. Goodman, 340 Ill. App. 51, 90 N.E.2d 796 (1st 
Dist. 1950), where the plaintiff sought an injunction to restrain the defendant from 
prosecuting a forcible detainer action. The defendant in the equity suit moved to dis- 
miss on the ground that the basis of the action could have been set up by way of an 
equitable defense in the forcible detainer action. The appellate court rejected this 
conclusion and upheld the plaintiff’s right to an injunction. 


%67 Tll. App. 2d 1, 128 N.E.2d 600 (2d Dist. 1955). 
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The only limitation found in the Forcible Entry and Detainer Act is 
that contained in Section 5 of the Act which provides that no matters 
not germane to the distinctive purpose of the proceeding shall be intro- 
duced by joinder, counterclaim or otherwise. 

“In our opinion a counterclaim in a forcible entry and detainer suit is 
germane to the purpose of the action, when it seeks to enjoin plaintiff 
from filing any further action or claiming any right to the real estate.” 97 


Matters not germane to the purpose of obtaining possession may not 
be introduced by joinder, counterclaim, or otherwise.®* 


Applicability of the Civil Practice Act 
Section 11 of the Forcible Entry and Detainer Act provides: 


“The provisions of the Civil Practice Act, and all existing and future 
amendments of said Act and modifications thereof, and the rules now 
or hereafter adopted pursuant to said Act, shall apply to all proceed- 
ings hereunder in courts of record, except as otherwise provided in this 
Act.” 


The words “otherwise provided” have been held to refer to provisions 
such as section 5 of the act, which specifically prescribes the contents of a 
sufficient complaint in a forcible entry and detainer action, and to that 
extent section 5 is controlling rather than the Civil Practice Act.* 

Section 5 of the act provides in substance that a complaint in writing 
shall be filed by the party or parties entitled to possession, both in courts of 
record or with any justice of the peace. The complaint shall consist of a 
statement that the party is entitled to the possession of the premises, describ- 
ing the same with reasonable certainty, and that the named defendant 
unlawfully withholds the possession thereof.!°! No further pleading is re- 
quired before the justice of the peace. In cases in courts of record, the de- 
fendant may, under a general denial of the allegations of complaint, give 
in evidence any matter in defense of the action. Although, as stated above, 
matters not germane to the distinctive purpose of the proceeding may not 
be introduced, a claim for rent may be joined in the complaint. 

The Summary Judgment Act 1% is applicable to an action for forcible 


97 Id. at 5, 128 N.E.2d at 601-02. 

98 Case v. Rewerts, 15 Ill. App. 2d 1, 145 N.E.2d 251 (2d Dist. 1957). 

99 Barrett v. Bender, 334 Ill. App. 135, 78 N.E.2d 832 (3d Dist. 1948). 

100 Schaumtceffel v. Belm, 77 Ill. 567 (1875); Atkinson v. Lester, 2 Ill. (1 Sam.) 407 
(1837); Spoor v. Meyer, 152 Ill. App. 470 (1st Dist. 1910); Preston v. Davis, 112 Ill. App. 
636 (2d Dist. 1903). 

101 West Side Trust & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934); 
Spurck v. Forsyth, 40 Ill. 438 (1866); Davis v. Robinson, 302 Ill. App. 365, 23 N.E.2d 
816 (4th Dist. 1939); Woodbury v. Ryel, 128 Ill. App. 459 (1st Dist. 1906); Preston v. 
Davis, supra note 100; Bowman v. Mehring, 34 Ill. App. 389 (4th Dist. 1889). 

102 Trt. Rev. Strat. c. 110, § 57 (1959). 
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entry and detainer, but the pleading requirements therefor as required by 
the Civil Practice Act do not apply.1% 


Judgment 


The judgment must be for the right of possession between the parties, 
but it does not affect the title and should not determine it.!°* Damages may 
not be awarded,’ but the judgment may include rent found due. If suc- 
cessful, the judgment for the plaintiff is for immediate restitution of the 
premises, but no writ of restitution may issue until the appeal period of five 
days has expired. 


Appeal 


An appeal from the verdict of the jury or decision of the court upon 
any trial had under the Forcible Entry and Detainer Act is taken to the 
same courts in the same manner and tried in the same way as appeals are 
taken and tried in other cases, provided the appellant files notice of appeal 
and bond within five days from the rendition of the judgment. No notice 
of appeal is required in cases appealed from a justice of the peace court; an 
appeal is taken as in other cases from the justice of the peace, except that 
bond must be filed within five days.1% 


The conditions of the appeal bond are that the defendant will: 


“(a) prosecute such appeal with effect; and (b) regardless of the out- 
come of such appeal, pay all rent then due or that may become due 
before the final determination of the suit; and (c) in case the judg- 
ment from which the appeal is taken is affirmed or appeal dismissed, 
pay all damages and loss which the plaintiff may sustain by reason of 
the withholding of the premises in controversy, and by reason of any 
injury done thereto during such withholding, until the restitution of 
the possession thereof to the plaintiff, together with all costs that may 
sccruc,” 


Provision is further made for changing the amount of the bond, if necessary, 
in order to secure the rights of the parties. In case of continuances, a further 
bond may be required.!°° 


108 Barrett v. Bender, supra note 99; Craig v. Launer, 346 Ill. App. 234, 104 N.E.2d 
830 (3d Dist. 1952). 

104 Roby v. Calumet & Chicago Dock Co., 211 Ill. 173, 71 N.E. 822 (1904); Leslie 
v. Wyant, 293 Ill. App. 626, 12 N.E.2d 340 (1st Dist. 1938); Barkman v. Barkman, 107 
Ill. App. 332 (1st Dist. 1903). 

105 Robinson v. Crummer, 10 Ill. (5 Gilm.) 218 (1848); Shunick v. Thompson, 25 
Ill. App. 619 (2d Dist. 1887); Gould v. Hendrickson, 9 Ill. App. 171 (2d Dist. 1881). 

106 Int, Rev. Stat. c. 57, § 19 (1959). 

107 Jd. § 20. 

108 Ibid. 
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Conclusion 


The action of Forcible Entry and Detainer is a possessory action, sum- 
mary in nature and in spite of statutory modifications is similar to what it 
was at common law.!® However, the summary nature of the remedy is 
gradually being destroyed by permitting defendants to plead equitable de- 
fenses and counterclaims. Settlement of all the issues in one suit is ad- 
vantageous but this is offset by the loss of the summary aspects of the 
remedy and consideration should be given to both aspects of this question 
in future amendments and judicial interpretation. 


DisTRESS OR DISTRAINT 


Distress is one of the oldest of the common-law remedies.!!° Broadly 
defined, common-law distress allows the landlord to go upon the demised 
premises and seize anything he might there find irrespective of its owner- 
ship, and hold the same without sale or usage until the rent is paid.1 At 
common law no suit or proceeding, whether in personam or in rem, is 
necessary for the assertion of the right. The landlord issues his own distress 
warrant,!!? enters the demised premises under such warrant, and seizes 
whatever goods and chattels he finds as security for rent, but only for that 
amount which is in arrears, and he may do so without regard to whether 
the goods and chattels belong to a stranger or to the tenant.!18 


109 For a succinct definition see Meier v. Hilton, 257 Ill. 174, 179, 100 NE. 520, 521 
(1912). 

110“This remedy appears to be of such remote antiquity that we have no me- 
morial of its origin.” Page Belting Co. v. Joseph, 131 Misc. 373, 226 N.Y. Supp. 723, 
726 (Sup. Ct.), rev’d, 224 App. Div. 728, 229 N.Y. Supp. 893 (1928); 27 C.J.S. Distress 
n. 78 (1959). 

“The remedy had its origin in the feudal tenures and appears to have arisen when 
the common-law process of gavelet and cessavit, by which the landlord could seize 
the land itself for rent in arrear and hold it until payment was made, fell into disuse. 
When these remedies fell into disuse, distresses appeared to have arisen whereby instead 
of seizing the land, the lord seized all movables on the land and held them until he 
received payment.” 32 AM. Jur. Landlord and Tenant § 613 (1941). 

111 Jones v. Ford, 254 Fed. 645 (8th Cir. 1918); see 1 Pottock & MaITLANp, History 
oF EnciisH Law 353-55, 589 (2d ed. 1905), and 2 id. at 117, 130, 575-78, for discussion of 
this remedy. 

112“Tn Pennsylvania, as at common law, the distress warrant issues directly from 
the landlord to his bailiff, who, if he happens to be a constable, is no less the agent and 
bailiff of the landlord than if he were a private person. The state law provides that, 
after the goods have been distrained, or levied upon, unless the same be replevied by 
the plaintiff within five days, the landlord may apply to the sheriff of the county, or 
to a constable, who is required to take proceedings for the sale of the said goods, or 
so much thereof as may be required for the satisfaction of the rent. In other respects, 
the right of the landlord remains for the most part as it was at common law.” In re 
West Side Paper Co., 162 Fed. 110, 111 (3d Cir. 1908). 

118 Rinchey v. Stryker, 28 N.Y. 45 (1863); 32 Am. Jur. Landlord and Tenant 
§ 643 (1941). 
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The remedy belongs to that small category of personal rights the 
assertion of which is independent of legal procedures. However, breaches 
of the peace occurred frequently when the common-law method was used 
and in most jurisdictions where the remedy still exists, statutes now provide 
that the seizure shall be by some judicial official.11* Illinois is one of the 
exceptions. It permits self help to a limited degree in the issuance of the 
warrant, but in other respects thereafter the action is similar to an attach- 
ment proceeding. 

In quite a few of the jurisdictions in this country, the remedy either 
has been expressly abolished by statute or impliedly abolished by statutes 
relating to the general remedies for the recovery of rent.!5 In several 
states, the remedy seems never to have been recognized because it has been 
deemed too great a hardship upon the tenant; 146 and in most states it is 
regulated by statute, retaining for the most part its characteristics as existed 
at common law.!!7 The statutes are always strictly construed insofar as 
they may attempt to enlarge the remedy as it existed at common law.1!8 


Lien Under Illinois Law 


A lien arises when the goods are distrained under a warrant and actually 
seized.11® In Illinois, by statutory exception, a lien immediately attaches for 
rent on crops grown or growing upon the demised premises,!*° but no other 
exception is recognized.1*1_No dormant or secret lien of a landlord exists 
against a tenant’s property, and until the landlord seizes the goods and 
chattels under distress or other proceeding the tenant is as much the owner 
of his effects as any other person who owns property and owes debts.12? 


114 Jones v. Ford, supra note 111. 

115 Crocker v. Mann, 3 Mo. 472 (1834). 

116 Jones v. Ford, supra note 111. 

11732 Am. Jur. Landlord and Tenant § 613 (1941). 

118 Kellogg Newspaper Co. v. Peterson, 162 Ill. 158, 44 N.E. 411 (1896); Hadden 
v. Knickerbocker, 70 Ill. 677 (1873). 

119 Kellogg Newspaper Co. v. Peterson, supra note 118; In re West Side Paper Co., 
162 Fed. 110 (3d Cir. 1908). 

120 A landlord has a statutory lien on the crops grown or growing on the demised 
premises for the rent thereof, and such a lien exists independently of the remedy to 
enforce it. Int. Rev. Strat. c. 80, § 31 (1959); Kellogg Newspaper Co. v. Peterson, supra 
note 118. 

121 Cottrell v. Gerson, 296 Ill. App. 412 (4th Dist. 1938), aff'd, 371 Ill. 174, 20 
N.E.2d 74 (1939). 

122 Kellogg Newspaper Co. v. Peterson, supra note 118 (court also held liens of 
execution on confession judgments have priority to landlord’s lien on later writs of 
distress). For a discussion of priorities of lien under distress proceedings and com- 
parison of Illinois with other states, see 6 U. Cut. L. Rev. 505, 508 (1939). The land- 
lord’s lien under distress proceedings is rendered void by the Federal Bankruptcy Act 
when the landlord levies his warrant within four months of the filing of a petition in 
bankruptcy because the lien is procured through legal proceedings. In re United Motor 
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At common law the lien attaches only to goods found on the demised 
premises, but in Illinois the right extends to any personal property of the 
tenant that is found in the county where the tenant resides.'?8 


Right To Distrain 


The right of the landlord to distrain is dependent upon a showing 
that the relation of landlord and tenant exists in fact,!24 that the claim 
against the tenant is for amounts due for use of the lands by the tenant, 
that there is a fixed or certain rent either in money, property, or services,!*° 
and that the rent is due and unpaid at the time of distraint.1*6 

In Illinois the landlord may institute proceedings for distress before 
the rent is due if the tenant sells, removes, or permits to be removed, or is 
about to sell and remove from the demised premises, a part or portion of 
the crops raised as shall endanger the landlord’s lien on such crops for the 
rent agreed to be paid.!*" 

At common law the right to distrain continued only as long as the 
relationship of landlord and tenant existed. The termination of the rela- 
tionship extinguished the right to distrain. By statute, Illinois extends the 
landlord’s right to distrain for a period of six months after the expiration 
of the term or the termination of the tenancy.1*8 


Chicago Co., 220 Fed. 772 (7th Cir. 1915). It is otherwise if the lease provides for a lien 
and authorizes the levying of a distress warrant. In re Robinson & Smith, 154 Fed. 343 
(7th Cir. 1907). 

123 Tit. Rev. Stat. c. 80, § 16 (1959). 

124 Marr v. Ray, 151 Ill. 340, 37 N.E. 1029 (1894). 

125 The demise must be at fixed certain rent, Bates v. Hallinan, 220 Ill. 21, 77 N.E. 
115 (1906), payable either in money, products, or services, Johnson v. Prussing, 4 Ill. 
App. 575 (1st Dist. 1879). Distress will not lie for damages or interest on the rent. 
32 Am. Jur. Landlord and Tenant § 615 (1941). It is not necessary that the rent should 
be so named in the contract, if it is in fact rent. Craig v. Merime, 16 Ill. App. 214 (3d 
Dist. 1884); Wickham v. Richmond Standard Steel, Spike & Iron Co., 107 Va. 44, 57 
S.E. 647 (1907). Nor does the fact that certain property goes with the premises and 
enhances their rental value, as in the case of a lease of furnished houses, affect the right 
to distrain. Wickham v. Richmond Standard Steel, Spike & Iron Co., supra. 

126 32 Am. Jur. Landlord and Tenant § 613 (1941). 

Such rent must be due and unpaid at the time of the distraint. Ordinarily rent 
is not due until the end of the terms, and, accordingly, distress cannot be made before 
the term expires, although where, by the terms of the lease or contract, the rent be- 
comes due before the expiration of the term the landlord is authorized to distrain when 
it is due and is under no obligation to wait until the expiration of the term. Akins v. 
Byrnes, 71 Ill. 326 (1874). 

127 Gross v. Schroeder, 70 Ill. App. 625 (2d Dist. 1896). 

128TrL, Rev. Stat. c. 80, § 28 (1959). A distress warrant issued more than six 
months after the rent has become due and the lease terminated and the premises 
abandoned is illegal and void. Werner v. Ropiequet, 44 Ill. 522 (1867). However, the 
period of limitation does not run during the time an injunction is in force restraining 
the landlord from interfering with the tenant in possession. Tanton v. Boomgaarden, 
89 Ill. App. 500 (2d Dist. 1900). 
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Procedure To Distrain 


Under some statutes, the landlord must make an affidavit, setting forth 
his right to distrain and the amount due, and procure the issuance of a 
warrant to be levied by designated officers.!2® Under other statutes, it is 
required that the warrant be returned to some designated court and that 
proceedings hereafter be had, although usually in a summary manner, for 
its enforcement. In Illinois the landlord issues and levies the distress warrant. 
The warrant is the writing issued by the landlord 1% to any individual 
chosen by the landlord to levy the warrant; it may be to a bailiff or con- 
stable, but such individual’s authority is derived from the warrant issued 
by the landlord and not from the bailiff’s or constable’s official position as 
an officer of the court. The warrant is to be executed with dispatch,'* 
and the agent, bailiff, or constable must execute the warrant in the same 
manner as in attachment proceedings.!®? The Illinois statute requires that 
an inventory of the property levied on and a copy of the distress warrant 
be immediately filed with a justice of the peace or a clerk of a court of rec- 
ord,}8* after which a summons is issued against the tenant returnable as 
other summons. The suit thereafter proceeds in the same manner as in case 
of attachment.14 

The property distrained may be released on a replevin bond, and in 
such case the lien of the distrainer is lost and the landlord has no remedy 
except on the replevin bond.1* 


129 Hodges v. Cooksey, 33 Fla. 715, 15 So. 549 (1894); Hall v. Amos, 21 Ky. 
(5 T.B. Mon.) 89 (1827). 

1380 Craig v. Merime, supra note 125. No description of the premises is necessary 
in a distress warrant; it is mere surplusage to insert a description of the demised prem- 
ises, and whether or not correct could make no difference. Alwood v. Mansfield, 33 Ill. 
452 (1864), overruled on other grounds, Storing v. Onley, 44 Ill. 123 (1867). Pro- 
ceedings in distress for rent are improperly brought in joint names of landlord and 
his agent. Vierling v. Owens, 64 Ill. App. 609 (1st Dist. 1896). 

181] enzi v. Zimmer, 210 Ill. App. 260 (1st Dist. 1918). 


182 Poppers v. Meager, 33 Ill. App. 20 (1st Dist. 1888). Where the articles in leased 
premises are ponderous, a landlord’s inspection, listing, and declaration of seizure con- 
stitutes a sufficient seizure for distress. Eames v. Mayo, 6 Ill. App. 334 (1st Dist. 1880). 
Special statutory provision is made for seizure of perishable articles. Itt. Rev. Stat. 
c. 80, § 27 (1959). 

183 Tur, Rev. Stat. c. 80, § 17 (1959); Schoenfeld v. Kulwinsky, 197 Ill. App. 472 
(1st Dist. 1916) (jury was justified in finding that where plaintiff filed distress warrant 
and inventory of goods with clerk of court within 44 hours of seizure, such action 
complied with statute requiring distress warrant and inventory to be filed “im- 
mediately”). 

134 Tit, Rev. Start. c. 80, §§ 18, 20 (1959). 


185 Speer v. Skinner, 35 Ill. 282 (1864); Rauh v. Ritchie, 1 Ill. App. 188 (1st Dist. 
1878). In an action on the bond given by a tenant to release property distrained for 
rent, where return of the property is awarded to the landlord, the measure of damages 
is the amount of rent due, and not the value of the property. David v. Bradley, 79 IIl. 
316 (1875). 
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Counterclaims in the nature of set off or recoupment as in other civil 
actions 18° of such a nature that the tenant could maintain an independent 
action on it may be pleaded by the tenant.187 

The judgment that may be entered is regulated by statute in Illinois.1** 
If the defendant has been served with process or appears the judgment has 
the same force and effect as in actions commenced by summons, and an 
execution may issue thereon not only against the property distrained, but 
also against other property of the defendant; the property distrained, if 
the same has not been replevied or released, is sold first. If there is a default 
after service by publication, the landlord may recover the amount of his 
rent at the time of issuance of the warrant and special execution issues. 

An action for damages lies for a wrongful distress.1%° At common 
law the landlord is liable for the unlawful act of his servant or bailiff in 
the levying of the distress. In some jurisdictions the landlord remains liable 
even where the warrant is sued out before and levied by some judicial 
officer, on the common-law principle that the person levying it is the agent 
of the landlord.1*° However, a landlord in Illinois is not liable for the un- 
authorized acts of the officer or person in executing the warrant even 
though he is otherwise considered his agent, unless the landlord afterward 
ratifies or approves the act.141 The tenant is entitled to recover actual or 
compensatory damages and special damages if pleaded.14? Exemplary dam- 
ages may be recovered if the distress is made wantonly or maliciously.’ 


Conclusion 


The remedy of distress or distraint has fallen into disuse. The reasons 
are evident. More liberal practice acts permit the joinder of various causes 
of action to obtain full relief in one action; others more limited, such as 
Illinois, at least permit a joinder of a suit for rent with that of one for 
possession. Attachment is a better remedy if the special situations exist 


136 Tr, Rev. Stat. c. 80, § 21 (1959). 

187 Lindley v. Miller, 67 Ill. 244 (1873); Kellogg v. Boehme, 71 Ill. App. 643 (2d 
Dist. 1897). 

138 Trp, Rev. Srat. c. 80, §§ 22-26 (1959). 

189 Suit lies if the distress warrant is irregular, Tripp v. Grouner, 60 Ill. 474 (1871), 
Agney v. Strohecker, 21 Ill. App. 625 (2d Dist. 1886), or excessive, Lindley v. Miller, 
supra note 137, Hare v. Stegall, 60 Ill. 380 (1871). 

140 Hall v. Amos, 21 Ky. (5 T.B. Mon.) 89 (1827). 

141 Becker v. Dupree, 75 Ill. 167 (1874); Grund v. Van Vleck, 69 Ill. 478 (1873); 
Dow v. Blake, 15 Ill. App. 89 (1st Dist. 1884). In the latter case the court held that 
every party has a right to assume that the officer will execute a lawfu! process in a 
lawful manner. 

142 Sherman v. Dutch, 16 Ill. 283 (1855); Keegan v. Harlan, 134 Ill. App. 363 (3d 
Dist. 1907) (lessee entitled to recover damages for destruction of business by reason of 
wrongful levy). 

148 Tid, 
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where the act applies. The advantages of a lien are negligible and there is 
the ever present risk of a tenant’s suit for damages against the landlord 
which militates against the use of the remedy, except in an unusual situation 
where such risk outweighs the advantage of an immediate seizure of the 
tenant’s property. Until the landlord is looked upon with more favor by 
the present courts and juries, or amendments are made to increase the at- 
tractiveness of this remedy, it probably will remain in disuse for a long 
time. 
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Notes 


ARREST AND ATTACHMENT 


The common purpose of the statutory remedies of civil arrest and attach- 
ment is to enable creditors to cope with actions often taken by debtors to defeat 
the pursuit of just claims by ordinary civil processes. Unfortunately, both reme- 
dies may also be used to obtain revenge, harass innocent defendants, and secure 
unwarranted settlements. These abuses are deterred, however, by additional 
counter-remedies provided for defendants which must be considered even by 
plaintiffs whose use of these severe remedies is justified. 

The scope of this note extends only to arrest and attachment as original 
remedies. Thus the writ of attachment in aid of satisfaction and the writ of 
capias ad satisfaciendum which are used to secure the enforcement of judgments 
are excluded except as they are relevant to consideration of the related original 
remedies.! 


ARREST 


The first section of this note is concerned with the writ of capias ad re- 
spondendum? issued in civil actions brought in courts of record. Arrest under 
a capias issued by a justice court,’ arrest in criminal and quasi-criminal cases,* 
commitment for refusal to pay a money decree,® and arrest under the Paternity 
Act® are excluded because such remedies are not within the scope of this 
symposium. 

A lawyer who contemplates use of a ca. resp. must examine the facts of his 
case in relation to four major legal considerations: (1) grounds for arrest, (2) 
procedure for obtaining an arrest, (3) advantages and deficiencies of arrest as a 
remedy, and (4) remedies of the defendant. 


Grounds for Arrest 


Availability of arrest may be subject to the constitutional prohibition against 
imprisonment for debt.? This prohibition is inapplicable in tort actions ® and in 
actions on judgments rendered in tort actions.® If the prohibition is inapplicable, 
only the statutory requirements for arrest must be satisfied.1° If, however, the 
prohibition is applicable, not only must the statutory prerequisites be met, but 


1See In. Rev. Strat. c. 11, § 33 (1959) (attachment in aid); id. c. 77, §§ 4, 5 (body 
execution). See generally Moses, Enforcement of Judgments Against Hidden Assets, 
1951 U. Int. LF. 73; Note, Imprisonment for Civil Judgments in Illinois, 1951 U. Itt. 
LF. 155. 

2 Hereinafter abbreviated as ca. resp. 

3 See Int. Rev. Stat. c. 79, §§ 26-33 (1959). 

*See id. c. 38, §§ 620-21, 654-90; Zito v. People, 140 Ill. App. 611 (1st Dist. 1908), 
aff'd, 237 Ill. 434, 86 N.E. 1041 (1908). 


5 See Int. Rev. Srat. c. 22, § 42 (1959); Adams v. Rakowski, 319 Ill. App. 556, 49 
N.E.2d 733 (1st Dist. 1943). 


6 See Int. Rev. Stat. c. 106%, § 55 (1959). 

Txt. Const. art. II, § 12. 

8 People v. Walker, 286 Ill. 541, 122 NE. 92 (1919); McKindley v. Rising, 28 Ill. 
337 (1862). 

°In re Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935); Lipman v. Goebel 357 Ill. 315, 
192 N.E. 203 (1934), cert. denied, 294 U.S. 712, 55 Sup. Ct. 508 (1935). 


10 Parker v. Follansbee, 45 Ill. 473 (1867). 
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also it must appear that the defendant has refused to deliver his estate for the 
benefit of his creditors in the manner prescribed by law or that the case is one 
in which there is a strong presumption of fraud. 

For arrest to be proper the case must also fall within one of the four classes 
designated by the statute. These classes are: (1) actions on any specialty, bill, 
or note in writing,!? (2) actions on the judgment of any court,!% (3) actions on 
express or implied contracts,!* and (4) “actions sounding merely in damages, 
where the same cannot be ascertained as aforesaid.” 15 The explanation of the 
cryptic description of the fourth class is found in an earlier statute which con- 
trasted such actions with “actions of covenant and account, and actions on verbal 
contracts or assumpsits in law, in which the plaintiff or other credible person 
can ascertain the sum due, or damages sustained.” 16 The elimination of the 
last quoted phrase without a corresponding change in the description of the 
fourth class17 coupled with the later expansion of the third class to include all 
express or implied contracts without a corresponding limitation of the fourth 
class to non-contractual actions 18 results in an overlapping of the two classes 
which may become significant when the grounds for issuing a capias, as dis- 
tinguished from the classes of action in which a capias may be issued, are 
considered. Moreover, tort actions in which the relief sought includes recovery 
of lands, chattels, ascertained sums of money, or primary or incidental equitable 
relief are not within any of the enumerated classes and no capias can issue in 
such cases.!9 

The statutory grounds for issuing a capias in the first three classes of cases 
are either that the defendant has fraudently contracted the debt or incurred the 
obligation respecting which the suit is brought or that he has concealed, as- 
signed, removed or disposed of his property with intent to defraud the plaintiff.?° 
Either of these grounds meets the constitutional requirement which is thus 
statutorily imposed on actions in judgment rendered in tort actions, which are 
not subject to the constitutional limitation. In the fourth class of cases the 
statute requires the plaintiff to believe that the benefit of whatever judgment 
may be obtained will be in danger of being lost unless the defendant is arrested.?! 
Facts must be stated which show this belief is well founded.22, This would seem 
to impose a far less stringent requirement on the use of a capias in this class of 
cases, subject only to the constitutional limitations in non-tort actions.22 The 
use of the word “also” preceding the ground for arrest in this class may, how- 
ever, incorporate the alternative grounds relating to fraud stated for the first 


11 Tit. Const. art. II, § 12; Stafford v. Low, 20 Ill. 152 (1858); Fergus v. Hoard, 15 
Ill. 357 (1854). 

12 Tit. Rev. Stat. c. 16, § 1 (1959). 

13 [bid. 

14 [bid. 

15 Tut. Rev. Srat. c. 16. § 2 (1959). 

16 Trt. Rev. Stat. c. 14, § 2 (Purple 1845). 

17], Laws 1871-72, at 193. 

18 TI]. Laws 1935, at 255. 

19 Cf. Baber v. Pittsburg, C. & St. L-.R.R., 93 Ill. 342 (1879). 

20 Titi. Rev. Stat. c. 16, § 1 (1959). 

211d, § 2. 

22 Matter of Smith, 16 Ill. 347 (1855). 

23 Ibid. 
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three classes as additional prerequisites to arrest. Such a development is probable 
in the light of the hostility of modern courts to the remedy of civil arrest.?4 
This result would be buttressed by the fact that the fourth class clearly includes 
cases to which the constitutional limitation applies, i.e., non-tort actions in which 
the damages cannot be ascertained by any rule of law.?5 


Procedure 


Making an affidavit is the first step in securing an arrest. Either the plaintiff, 
his agent, or his attorney 2 may make the affidavit, which must conform to the 
usual requirements for such documents.?7 The affidavit may be sworn to before 
the clerk who issues the order of arrest.2® In the first three classes of cases it 
must state the facts showing the cause of action, the amount due the plaintiff, 
and facts showing one of the two alternative grounds for arrest.2® In the fourth 
class of cases it must state the nature of the action, the chief facts showing the 
cause of action, and that the affiant “verily believes” that the benefit of any 
judgment would be endangered if no capias were issued.2° If the alternative 
grounds for arrest applicable to the first three classes are required for this class 
they must also be stated. In any event, in non-tort actions facts must be stated 
which show that the constitutional limitation is obviated.*! 

The affidavit is then presented to a judge of a court of record or, if no 
judge is present in the county, to a master in chancery.32 This officer, having 
satisfied himself from the affidavit and the evidence presented by the plaintiff 
that there is cause for a capias to be issued, orders the clerk of the court in which 
the action is brought to take a bond from the plaintiff for double the amount 
sued for and issue the capias, and specifies the amount of bail.33 Giving of this 
bond by the plaintiff, the security for which is approved by the clerk, is a pre- 
requisite to issuance of the capias. The bond’s condition is that the plaintiff must 
prosecute the capias with effect and without delay and pay the defendant all costs 
and damages sustained if the capias was wrongfully sued out.3+ 

The ca. resp. is issued by the clerk when the affidavit and order of the 
judge or master is filed with him. It is returnable ten days after service ex- 
clusive of the day of service and is directed to the sheriff or other proper 
officer.25 When the ca. resp. is served the serving officer may take a bail bond, 
the form of which is set forth in the statute, in the amount set by the judge. 
The bail bond is returnable with the ca. resp. Reasonable opportunity to pro- 
cure bail must be given to the defendant before he may be committed to jail.3¢ 


24 See Shatz v. Paul, 7 Ill. App. 2d 223, 129 N.E.2d 348 (ist Dist. 1955). 

25 Cf. Baber v. Pittsburg, C. & St. L.R.R., supra note 19. 

%6 Iii. Rev. Stat. c. 16, §§ 1, 2 (1959). 

27 Matter of Smith, supra note 22; 3 Nicuoxs, ILtinois Civit Practice §§ 2240-42 
(1941). 

28 Fergus v. Hoard, 15 Ill. 357 (1854). 

29 ILL. Rev. Strat. c. 16, § 1 (1959). 

307d. § 2. 

31 Matter of Smith, 16 Ill. 347 (1855). 

32 TLL. Rev. Strat. c. 16, §§ 1, 2 (1959). 

33 Jd. §§ 1-3; Penoyer v. People, 105 Ill. App. 481 (1st Dist. 1903). 

34 ILL. Rev. Stat. c. 16, § 3 (1959). 

35 Jd. §§ 1-3. 

367d. § 4, 
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Advantages and Deficiencies 


Service of the ca. resp. on a defendant gives the court jurisdiction over the 
person of the defendant for the action. Even if the defendant is discharged 
from custody or the defendant or his surety is discharged from liability on the 
bail bond, the capias stands as a summons.87 

When bail is not given and the defendant is confined in jail, he is prevented 
from dealing with property which might be the subject of an execution so as 
to deprive the plaintiff of the benefits of an execution. Even when bail is given, 
the possibility of forfeiture of the bond has a deterrent effect on such activities 
and may aid the defendant in ultimately obtaining his damages in money. 

The chief benefit secured by the plaintiff who obtains service of a ca. resp. 
is a greater assurance that the defendant will be present to stand trial. The de- 
fendant must either give a bail bond with security which is accepted by the 
officer serving the process or be committed to jail.38 The sheriff may examine 
the proposed surety under oath as to his sufficiency.8® This bail bond requires 
the defendant to appear before the court, to surrender himself in execution when 
this is required by law, and, if his surety is not received as bail by the court, to 
give bail which is either accepted by the plaintiff or adjudged sufficient by the 
court or be committed to jail. It also requires his surety to pay the costs and 
damages which are rendered against the defendant or to surrender the defendant 
in execution.*” Recovery on the bail bond is limited to actual damages.*! If 
the sheriff fails to take this bond or the bail taken is held to be insufficient, the 
sheriff himself stands as surety for the defendant. This results, however, only 
if the plaintiff takes exception to the bail and has this exception entered of record 
within thirty days after the return day of the ca. resp. and also gives the sheriff 
reasonable notice of this exception.42 If the sheriff has taken insufficient bail 
and its condition is then forfeited, he may in turn recover his damages from 
the surety or, alternatively, arrest and commit the defendant to jail.4% 

The value of the bond to the plaintiff is greatly limited, however, by the 
provisions for discharge of the defendant from arrest and from the obligation 
of the bail bond upon application to the court. This may be accomplished if the 
affidavit is insufficient in law, the facts stated in the affidavit are not true, or for 
any other cause which would entitle the defendant to be discharged upon habeas 
corpus. Moreover, the amount of the bail may be reduced for good cause.* 
Discharge upon application or motion to quash is a discretionary action and the 
court’s decision cannot be assigned as error.*5 Habeas corpus may also be used 
to secure the defendant’s discharge.*® The defendant may be discharged if he 
surrenders after judgment and the plaintiff does not cause him to be held on 
body execution within five days after notice of the surrender, although this 


37 7d. § 10; Wann v. M’Goon, 3 Ill. 74 (1839). 
38 Tit. Rev. Stat. c. 16, § 4 (1959). 


89 Jd. § 6. The penalties of perjury attach to false swearing upon this examination. 
Id. § 26; People v. Gazelle, 299 Ill. 58, 132 N.E. 273 (1921). 


40 Iti. Rev. Strat. c. 16, § 6 (1959). 

#1 Murphy v. Summerville, 7 Ill. 360 (1845). 

#2 ILL. Rev. Stat. c. 16, $§ 6, 7 (1959). 

1d. § 7. 

441d. § 9. 

#5 Van Norman v. Young, 228 Ill. 425, 81 N.E. 1060 (1907). 
46 Adams v. Bartlett, 10 Ill. 169 (1848). 
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does not prevent execution against his personalty and realty.47 The defendant 
may also be released on the ground that he has complied with the Insolvent 
Debtors Law 48 or has received a discharge in bankruptcy.*® 

The methods by which a surety may escape from his obligation are more 
numerous than those available to the defendant. Any discharge of the defend- 
ant, however erroneous, discharges his surety.5° In addition, the surety is dis- 
charged when he surrenders his principal or the defendant himself surrenders 
and gives notice to the plaintiff,5! an action which would assure the defendant’s 
presence at the trial but may be useless in collecting the judgment. This result 
follows although the sheriff refuses to accept custody of the defendant.5? If, 
however, suit is already pending against the surety when the surrenders occurs, 
the surety is liable for the costs of the action against him.5% The surety is also 
discharged from liability by any event which makes his control over the de- 
fendant impossible to exercise, such as the death of the defendant before the 
return day of the process against the surety,54 the arrest of the defendant and 
his delivery to the federal government, or in the case of a defendant charged 
with a crime committed outside of Illinois, his arrest and delivery to the authori- 
ties of another state unless he is returned to Illinois discharged from arrest be- 
fore the surety is liable to be charged on the bond.®5 

The chief deficiency of the ca. resp. as a remedy is that there can be no suit 
on the bail bond until a capias ad satisfaciendum has issued against the defendant 
and been returned that the defendant could not be found.®® A capias ad satis- 
faciendum, however, may be issued only in tort actions where there has been 
a special finding that malice is the gist of the action or in any case where the 
defendant refuses to deliver up his estate for the benefit of his creditors.57 
Although the phrase “malice is the gist of the action” has been given a broad 
construction, this requirement severely limits the situations in which a ca. resp. 
is advisable since in most cases only the remedy on the bail bond will be valuable. 
The requirement of the special finding by court or jury presents a pitfall for 


47 TL. Rev. Stat. c. 16, § 16 (1959). 

48 Sawyer v. Nelson, 44 Ill. App. 184 (1st Dist. 1891). See generally Int. Rev. Srat. 
c. 72 (1959). The benefits of this act are available only if malice is not the gist of the 
action. Im re White, 302 Ill. App. 69, 23 N.E.2d 401 (1st Dist. 1939) (holding as to re- 
lease after 6 months imprisonment, dictum as to release by scheduling assets and taking 
insolvent debtor’s oath). 

49 Cf. Keyes v. Bennett, 218 Ill. 625, 75 N.E. 1075 (1906). 

50 Whipple v. People, 40 Ill. App. 301 (1st Dist. 1890). 

51 Iu. Rev. Stat. c. 16, §§ 11-15 (1959). 

52 Daggett v. Gage, 41 Ill. 465 (1866). 

53 Itt. Rev. Srat. c. 16, § 15 (1959). 

54 Jd. § 22. In this event the surety is also liable for costs of the action against him. 
Ibid. 

55 Tit. Rev. Stat. c. 16, § 23 (1959). In this event it seems the surety is not liable 
for costs. The surety becomes liable on the bond when the capias ad satisfaciendum 
issued as a condition precedent to suit on the bond is returned that the defendant cannot 
be found. Keyes v. Bennett, supra note 49. 

56 Int. Rev. Stat. c. 16, § 20 (1959); Swiercyznski v. Swiercyznski, 262 Ill. App. 248 
(1st Dist. 1931). 

57 It. Rev. Stat. c. 77, § 5 (1959). Section 65 also permits arrest based on fraud. 

58 Amborn v. Smyser, 182 Ill. App. 208 (1st Dist. 1913) (false imprisonment) ; In re 
Mullin, 118 Ill. 551 (1886) (assault and battery). 
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the careless plaintiff since it must be considered at an early stage in the action, 
long before action on the bail bond is contemplated. An earlier abuse by 
plaintiffs of this requirement that a capias ad satisfaciendum be issued has been 
remedied by the mandatory provision that the sheriff receive the capias ten 
days before the return day and endeavor to serve it despite instructions to the 
contrary by the plaintiff.5® 

A final deficiency in the effectiveness of arrest as a remedy is found in the 
numerous privileges from arrest enjoyed by certain persons. These include 
officers of courts,®° electors,®! witnesses from out of state,62 members of the 
General Assembly,®* members of the militia ®* and other public servants ® while 
going to, attending, or returning from their various public functions. 


Defendant’s Remedies 


As has been noted, the defendant may obtain his release from custody or 
discharge from obligation on his bond by application to the court in which the 
action is pending if he shows that the affidavit is insufficient in law or that the 
facts stated in the affidavit are not true or for any other cause which would entitle 
him to be discharged on habeas corpus. Such causes are his scheduling of assets 
under the Insolvent Debtors Law or his discharge in bankruptcy. Similarly, for 
good cause the amount of bail may be reduced. This discretionary remedy is 
not exclusive since habeas corpus may also be utilized to release the defendant.® 

The defendant may be released if he has surrendered after judgment and 
the plaintiff does not sue out a capias ad satisfaciendum within five days after 
receiving notice of the surrender. In this event, however, the defendant’s liability 
on the judgment continues and may be enforced by execution against his personal 
and real property.®? 

Although it is not properly denominated a remedy, the defendant may 
secure his release at any time after he has surrendered or been taken into custody 
by giving sufficient bail.®8 

In addition to securing his release, the defendant may bring a civil action on 
the plaintiff’s bond to recover all costs and damages he sustains by the wrongful 
suing out of a capias.6® This action is in addition to any action for malicious 
prosecution 7° which he may have. The possibility of punitive damages in such 
an action as well as the possible inadequacy of the penalty of the bond which 
limits the actual damages recoverable on the bond 7! may make them more effi- 


59 ILL. Rev. Stat. c. 16, § 20 (1959). 

60 Jd. § 9. 

61 TLL. Const. art. VII, § 3. 

62 Tit. Rev. Start. c. 38. § 690.4 (1959). 

83 TLL. Const. art. IV, § 14. 

6 ILL. Const. art. XII, § 4. 

65 United States v. Kirby, 74 U.S. 482 (1868). 

66 See notes 43-45, 47, 48 supra and accompanying text. 

87 See note 46 supra and accompanying text. 

68 Tui. Rev. Stat. c. 16, § 17 (1959). 

69 Id. § 3. 

7° Lawrence v. Hagerman, 56 Ill. 68 (1870); Rothschild v. Meyer, 18 Ill. App. 284 
(1st Dist. 1886). 

"1 Cf. Murphy v, Summerville, 7 Ill. 360 (1845) (suit on bail bond). 
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cacious in compensating the defendant for his injury and may serve as the 
greatest deterrent to indiscriminate use of the remedy of arrest. 

The relative inefficiency of the writ of capias ad respondendum in securing 
money damages, its susceptibility to abuse, its effect of providing punishment 
before trial, and its opposition in spirit to the Illinois constitution have resulted 
in an attitude of hostiliry by the courts to its use and its diminishing utilization 
by the legal profession. Preservation of the remedy on the statute books is 
perhaps advisable because of the rare instances of recalcitrant debtors not af- 
fected by other processes. Its significance in practice, however, seems certain 
to diminish in the future. 


ATTACHMENT 


The original remedy of attachment, unlike arrest, is a vital and growing 
area of the law of creditors’ rights. Such is its vitality that broad related areas 
must be excluded from this note.These include garnishment; 72 attachment of 
goods in the hands of carriers,?* goods in the possession of warehousemen,”4 
goods for which a negotiable instrument has been issued,”> shares of stock,7® 
water craft;77 attachment of assigned accounts receivable; 78 priorities 7° and 
marshalling of assets; 8° attachment in justice courts; 8! and variations of attach- 
ment procedure in different courts.8? 

The second section of this note, therefore, deals in like manner to the first 
section with the problems faced by a plaintiff’s lawyer relating to grounds of at- 
tachment, attachment procedure, advantages and deficiencies of attachment, and 
defendant counter-remedies.®* 


Grounds 


The class of cases in which attachment may be obtained are those where 
the plaintiff has a contract or tort money claim for more than twenty dollars, 
whether the damages are liquidated or unliquidated.*¢ The claim must be pres- 
ently due and payable although its amount need not be ascertained.®® An attach- 
ment will issue if the relief sought is an accounting.8® But if the remedy sought 


72 See Itt. Rev. Stat. c. 11, § 21 (1959); id. c. 62; id. c. 79, §§ 84, 85, 109.1-114. 

78 See In. Rev. Strat. c. 27, §§ 25, 26 (1959). 

14 See id. c. 114, §§ 257, 258. 

1 See id. c. 121%, §§ 39, 40. 

76 See id. c. 32, §§ 428, 429. 

7 See Itt. Rev. Stat. c. 12 (1959). 

78 See id. c. 121%, § 221. 

79 See id. c. 11, § 37. 

80 See id. c. 77, § 54. 

81 See Int. Rev. Strat. c. 79, §§ 70-85 (1959). 

82 See id. c. 37, § 403; local court rules. 

83 See generally Stanton, ILtiInoIs ATTACHMENT AND GARNISHMENT Laws (1956) 
[hereinafter cited as Stanton]; Carr, What Every Lawyer Should Know About Attach- 
ment, 42 Ixy. B.J. 814 (1954). 

84 TLi. Rev. SraT. c. 11, § 1 (1959). 

85 Britton v. Gregg, 96 Ill. App. 29 (1st Dist. 1900). 

86 Humphreys v. Matthews, 11 Ill. 471 (1850) (dictum). 
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is purely equitable, since it is not for a money claim, attachment may not be 
obtained.87 

The right to secure an attachment also depends upon the existence of one 
of the nine specified grounds: (1) non-residence of the defendant, (2) conceal- 
ment of the defendant or his defiance of an officer so that process cannot be 
served, (3) actual departure of the defendant from the state with the intention 
of having his effects removed from the state, (4) the imminent departure of 
the defendant from the state with the intention of having his effects removed 
from the state, (5) the imminent removal by the defendant of his property from 
the state to the injury of the plaintiff, (6) the fraudulent conveyance or assign- 
ment by the defendant of all or part of his effects, so as to hinder or delay his 
creditors, within two years preceding the filing of the attachment affidavit, (7) 
the fraudulent concealment or disposition by the defendant of his property, 
so as to hinder or delay his creditors, within two years preceding the filing of 
the attachment affidavit, (8) the imminent concealment, assignment, or dis- 
position by the defendant of his property or effects so as to hinder or delay his 
creditors, and (9) the fraudulent contraction of the debt sued on by the de- 
fendant where the statements by the defendant, his agent, or attorney which 
constitute the fraud have been reduced to writing and signed by the defendant, 
his agent, or attorney.88 These grounds may be stated cumulatively in the attach- 
ment affidavit but cannot be inconsistent.®® 

The ground of non-residence ® must be established either when the affidavit 
is made ® or when the writ is issued. Since the affidavit must be filed within 
a reasonable time after it is made,®? which has been held to be less than eleven 
days,** there will ordinarily be no practical difference between these two times. 
The fact that the defendant was a resident at an earlier time or later becomes 
one is immaterial.®5 Residence is not synonymous with domicile or citizenship, 
being construed in the popular sense of abode or place of dwelling for some 
period of time.®* The issue of residence is one of fact depending on both the 
actions and intentions of the defendant, with the test being whether the de- 
fendant has become immune to the ordinary processes of law by reason of his 
absence and his lack of a place of abode where process may be served.97 A 
foreign corporation which has not been licensed to do business in Illinois is a 
nonresident,®8 although one which has been licensed and has designated an 
agent for service of process is a resident.®? 

Evasion of process 1° as a ground for attachment requires an actual in- 


87 Dunham v. Kauffman, 385 Ill. 79, 52 N.E.2d 143 (1944). 

88 Iti, Rev. Srat. c. 11, § 1 (1959). 

89 Martin v. Schillo, 389 Ill. 607, 60 N.E.2d 692, cert. denied, 325 U.S. 880, 65 Sup. 
Cr. 1572 (1945). 

90 Tit. Rev. Strat. c. 11, § 1, cl. 1 (1959). 

%1 Pullian v. Nelson, 28 Ill. 112 (1862). 

82 Witbeck v. Marshall-Wells Hardware Co., 188 Ill. 154, 58 N.E. 929 (1901). 

%8 Berry v. Ackerman, 305 Ill. App. 554, 27 N.E.2d 551 (ist Dist. 1940). 

% Foster v. Illinski, 3 Ill. App. 345 (4th Dist. 1879). 

5 Witbeck v. Marshall-Wells Hardware Co., supra note 92. 

% ]bid.; Burr v. Co-operative Construction Co., 162 Ill. App. 512 (1st Dist. 1911). 

7 Wells v. Parrott, 43 Ill. App. 656 (1st Dist. 1892). 

%8 Voss v. Evans Marble Co., 101 Ill. App. 373 (1st Dist. 1902). 

% Charles Friend & Co. v. Goldsmith & Seidel Co., 307 Ill. 45, 138 N.E. 185 (1923). 

100 Trp. Rev. Stat. c. 11, § 1, cl. 2 (1959). 
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tention to evade process,!®! If this intention exists, the presence of other motives 
is immaterial. However, the unintentional avoidance of process }°2 or avoidance 
caused by other persons 13 does not warrant attachment. Consequently, the 
affidavit must state that the defendant conceals himself rather than that he is 
concealed or cannot be found. 

When the defendant has left or is “about” to leave the state with the in- 
tention of having his property removed from the state, two elements must be 
present for a writ of attachment to issue.1°5 In both cases the defendant must 
have an actual intention of removing property.1°* The contemplated removal 
is not qualified in any way by the statute. It has, however, been urged that a 
removal that will injure the creditors is required. Under this reasoning the 
removal must be permanent rather than with the intention of returning with 
the property or its proceeds, and the removal of exempt property not needed to 
satisfy creditors would not be a ground for attachment.!°? The defendant 
must either have actually left the state or must be about to do so. The use of 
the word “about” implies that some proximity in time of the departure to the 
issuance of the writ is required; but the word has never been judicially defined, 
being a function of the time and the danger to the plaintiff of losing his claim.1°8 

Similarly, where the defendant is about to remove his property from the 
state in a manner which will injure his creditors, although he is not contemplat- 
ing departure himself,!®® the exact requirement of nearness in time depends 
upon the degree of danger to the creditors.1° An actual intention to remove 
is required.111 The contemplated removal must threaten injury to the cred- 
itors.112, Hence removal of exempt property, removal of property which leaves 
enough in Illinois to satisfy all creditors,!3 and removal with the intention of 
returning the property or its proceeds 1!‘ are all insufficient to allow a writ of 
attachment to issue. 

Fraudulent actions by the defendant may be ground for attachment in four 
types of situations. In all of these, actual or intentional fraud on the part of the 
defendant, rather than constructive fraud, is required and all of the other 
statutory elements must be present.!!5 Thus, a preference of certain creditors 
over others in good faith,!16 a voluntary assignment for the benefit of creditors,117 


101 Weare Comm’n Co. v. Druley, 156 Ill. 25, 41 N.E. 48 (1895). 

102 Boggs v. Bindskoff, 23 Ill. 66 (1859). 

103 Young v. Nelson, 25 Ill. 464 (1861). 

104 STANTON § 32, at 20. 

105 Trp. Rev. Stat. c. 11, § 1, cls. 3, 4 (1959). 

106 Crayne v. Wells, 2 Ill. App. 574 (3d Dist. 1878). 

107 STANTON § 33. 

108 bid. 

109 Int. Rev. Stat. c. 11, § 1, cl. 5 (1959). 

110 STANTON § 33. 

111 Cf, Crayne v. Wells, supra note 103. 

112 White v. Wilson, 10 Ill. 21 (1849). 

118 F, A. Haber & Co. v. Nassitts, 12 Fla. 589 (1868). 

114 Warder v. Thrilkeld, 52 Ia. 134, 2 N.W. 1073 (1879). 

115 Murry Nelson & Co. v. Leiter, 190 Ill. 414, 60 N.E. 851 (1901); Wadsworth v. 
Laurie, 164 Ill. 42, 45 N.E. 435 (1896). 

116 [bid, 

117 Dueber Watch Case Mfg. Co. v. Young, 155 Ill. 226, 40 N.E. 582 (1895). 
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or a statement that the debtor has insufficient funds when he could pay part of 
the claim,!!8 is not fraudulent within the meaning of the attachment statute. 
Nor is the state of mind of the transferee of property relevant to the issue of 
fraud.119 

The defendant’s fraudulent conveying or assigning of all or some of his 
property is a ground for attachment only if it was accomplished within two 
years before the filing of the affidavit.12° The effect of the fraudulent convey- 
ance or assignment must be to hinder or delay the particular creditor who is 
the plaintiff, although this need not be expressly stated in the affidavit, but only 
proved at the trial.!2!_ Hence, dealing with exempt property or property not 
needed to satisfy the judgment is not sufficient.122 

Similarly, if the defendant has fraudulently concealed or disposed of his 
property in a manner which hinders or delays his creditors, within two years 
before the attachment affidavit is filed, the writ will issue.128 The same con- 
siderations apply as for attachment under the sixth ground. In a like manner, 
attachment may issue where the defendant is about to conceal, assign, or dispose 
of his property so as to injure his creditors.124 The meaning of the word 
“about” has been previously discussed.125 

Attachment may also be obtained where the defendant fraudulently con- 
tracted the debt sued for.!2® Actual fraud is again required.127 For this ground 
of attachment to exist, the fraudulent statements must have been made by the 
defendant, his agent, or attorney and reduced to writing, and the signature of 
the defendant by either himself, his agent, or his attorney must appear.!28 It is 
not necessary that the complete statements nor the devices used in the fraud be 
reduced to writing if the substance of the statements appears.!?9 


Procedure 


The venue provisions of the Civil Practice Act apply to attachment pro- 
ceedings. In addition, however, venue is proper in any county where the de- 
fendant has property or credits.13° 

Jurisdiction over the subject matter of the suit depends upon the nature and 
amount of the claim as in actions where no attachment is sought.!%! Jurisdiction 
over the defendant’s person may be acquired by personal service of the writ 


118 Edson Keith & Co. v. McDonald, 31 Ill. App. 17 (3d Dist. 1889). 

119 Spear v. Joyce, 27 Ill. App. 456 (1st Dist. 1888). 

120Tii. Rev. Srat. c. 11, § 1, cl. 6 (1959); Strauss Bros. Co. v. White, 61 Ill. App. 
171 (3d Dist. 1895). 

121 Ziegler v. Cox, 63 Ill. 48 (1872). 

122 Cf, cases cited notes 111, 112 supra. 

1231p, Rev. Srat. c. 11, § 1, cl. 7 (1959). 

1% 1d. § 1, cl. 8. 

125 See note 108 supra and accompanying text; STANTON § 35. 

126 Tuy. Rev. Stat. c. 11, § 1, cl. 9 (1959). 

127 Cf, cases cited note 115 supra. 

128 Fisher v. Secrist, 48 Fed. 264 (7th Cir. 1891). 

129 Dodge v. Yates, 21 Ill. App. 547 (2d Dist. 1886), aff'd, 123 Ill. 50, 13 N.E. 847 
(1887). 

130 Trp, Rev. Stat. c. 11, § 1a (1959); see id. 110, §§ 5-12. 

181 Jd. c. 11, § 1; Field v. Shoop, 6 Ill. App. 445 (2d Dist. 1880). 
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of attachment on the defendant or by his general appearance.!82_ However, 
jurisdiction in rem over the property attached may be acquired by seizing the 
property and over the amount held by a garnishee by service upon the gar- 
nishee.133 In both of these cases substituted service on the defendant by publi- 
cation is a jurisdictional requirement.1*4 

Attachment proceedings are commenced by the filing of an affidavit by 
the plaintiff, his agent, or his attorney with the clerk of the court issuing the 
writ.135 The form for the affidavit is prescribed by the statute.18¢ Unless in 
personam jurisdiction is acquired, the conformity of the affidavit to the statutory 
requirements is a jurisdictional fact.187 The affidavit must state facts showing 
the nature and amount of the claim after allowing all just credits and set-offs 
so far as this is practicable.138 It must also allege one of the nine statutory grounds 
for attachment and the residence of the defendant if it is known.!89 If the 
defendant’s residence is not known, it must be alleged that the person making 
the affidavit was not able to ascertain his residence by diligent inquiry.1*° The 
affidavit must also state the defendant’s last known address so that notice may 
be mailed to him.141 It must designate a return day for the summons.!42 More- 
over, a written statement by the plaintiff’s attorney, which may be embodied in 
the affidavit, is required, stating whether or not the action sounds in tort.1#* All 
statements in the affidavit must be positive and unequivocal rather than equiv- 
ocal, vague or based on hearsay.144 Although an averment upon information 
and belief is generally insufficient,!#° an agent may make such an averment if 
the grounds for the belief are shown.!4® 

If the action sounds in tort, a judge of a court of record or a master in 
chancery of the county in which the action is brought must examine the person 
making the affidavit under oath in order to determine the amount of damages 
for which the attachment issues. This amount is a limitation on the plaintiff’s 
claim.147 


132] p1, Rev. Srat. c. 11, § 10 (1959); Britton v. Gregg, 96 Ill. App. 29 (1st Dist. 
1900). 
133 Clymore v. Williams, 77 Ill. 618 (1875); Haller v. Rieth, 247 Ill. App. 541 (4th 
Dist. 1928). 

134 Tp, Rev. Stat. c. 11, § 22 (1959); Haywood v. Collins, 60 Ill. 328 (1871). If the 
defendant’s residence is stated in the affidavit the clerk must also mail a copy of the 
notice to him. 

135 Ip, Rev. Stat. c. 11, § 2 (1959); Pullian v. Nelson, 28 Ill. 112 (1862). 

186 Trt, Rev. Stat. c. 11, § 2a (1959). 

137 Rabbitt v. Frank C. Weber & Co., 297 Ill. 491, 130 N.E. 787 (1908). 

188 Trp, Rev. Srat. c. 11, § 2 (1959); Fisher v. Secrist, 48 Fed. 264 (7th Cir. 1891). 

139Tr1, Rev. Srat. c. il, §§ 1, 2 (1959). The residence may be stated by merely 
giving the post-office name if it is not within the state. Burke v. Donnovan, 80 Ill. App. 
241 (4th Dist. 1895). 

140 Tut. Rev. Stat. c. 11, § 2 (1959). 

141 See id. § 22. 

142 Tq, § 2, 

143 bid. 

144 Dyer v. Flint, 21 Ill. 80 (1859). 

145 [bid. 

146 Syndicate des Cultivators des Oignons a Fleur v. Currie, 72 Ill. App. 122 (1st 
Dist. 1897). 

147 Tit. Rev. Stat. c. 11, § 2 (1959). 
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After filing the affidavit, the plaintiff must give a bond payable to the state 
for the use of the persons interested in the attached property or the proceedings. 
Failure to give this bond causes any writ of attachment which is issued to be 
void.148 The condition of the bond, the form of which is prescribed,!4® is that 
the plaintiff shall prosecute the action with effect or, if he fails, will pay the 
costs of the action and all damages and costs recoverable from him for wrong- 
fully suing out the writ.15° The amount of the bond is ordinarily double the 
sum which is claimed to be due.15! If, however, the plaintiff is willing that only 
specified property be attached, he may have the bond set for double the value 
of that property, provided the property value does not exceed the value of the 
plaintiff’s claim and costs. In such a case the court may require a showing by 
appraisal of the value of the property attached.15? 

When the affidavit and plaintiff’s bond have been filed, the clerk issues a 
writ of attachment. This must be directed to the sheriff if property is to be 
seized. But for purposes of service of summons any person who can serve sum- 
monses may serve the writ. The form of the writ is prescribed.15? It must be 
returnable between ten and sixty days after its date.54 Alias and pluries writs 
may be issued if the defendant or his property is not found, if a garnishee is 
not served or if the property attached is insufficient to satisfy the demand.155 
Where the attachment involves specific property, however, additional property 
not specified may be attached under an alias writ only if an increased bond is 
given.156 Additional writs may be issued to the sheriffs of other counties where 
the defendant may have attachable property or garnishable credits if the issuing 
court is proper as to venue and has acquired jurisdiction in personam or in 
rem.157 Moreover, the sheriff to whom the original writ was issued may pursue 
personal property which is being removed into another county in bad faith, 
although the issuing court has not yet acquired in rem jurisdiction.158 The 
writ may be issued and served on Sunday if the defendant is absconding, con- 
cealed, or evading process or has left or intends to leave the state with the 
intention of removing his property.15? 

Levy under a writ of attachment may be made on all types of property on 
which one may have an execution.1® Personalty,!®! realty,!62 equitable interests 


148 ]q. § 4a. The state, its departments, and its officers are exempt from this require- 
ment. Ibid. 

149 Trp. Rev. Strat. c. 11, § 5 (1959). 

150 Jd. §§ 4a, 5. 

151 Jd, § 4a. 

152 ]q. § 4b. 

158 Try, Rev. Srat. c. 11, § 6 (1959). 

154 Tbid. 

155 Itt. Rev. Stat. c. 11, §§ 6, 10a (1959); Pack, Woods & Co. v. Savings Bank, 172 
Ill. 192, 50 N.E. 326 (1898). 

156 Trt, Rev. Stat. c. 11, § 10a(3),(4) (1959). 

18T Jd. § 13; Haywood v. McCrory, 33 Ill. 459 (1864). 

188 Trp, Rev. Stat. c. 11, § 11 (1959); House v. Hamilton, 43 Ill. 185 (1867). 

159 Int. Rev. Stat. c. 11, § 12 (1959). 

160 7g, § 8; Newhall v. Buckingham, 14 Ill. 405 (1853). 

161 Union Nat. Bank v. Byram, 131 Ill. 92, 22 N.E. 842 (1889). 

162 Jackson v. Spink, 59 Ill. 404 (1871). 
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in land,!68 vested remainders,164 money held by a sheriff for which he is liable 
in his private capacity,!®5 shares of stock,!6¢ property sold by the defendant 
without the passage of title,1®7 partnership property,!®* promissory notes,!®® and 
property consisting of an indivisible and fraudulent mixture of attachable and 
non-attachable property 17° may be attached. However, contingent remaind- 
ers,171 money collected by a sheriff on execution,!72 property assigned for the 
benefit of creditors,178 and property sold by the defendant with passage of 
title,174 cannot be attached. In addition, there are numerous statutory exemptions 
from attachment.!7> When real estate is attached the sheriff must record a 
certificate of levy against the property.17¢ 

The plaintiff must file his complaint at least ten days before the return day 
of the writ of attachment. If this is not done the defendant is not required to 
appear until fifteen days after the return day,!77 as is the case when he is served 
less than ten days before the return day.178 Moreover, if the plaintiff does not 
file a complaint within five days after the return day the action may be dis- 
missed.179 These provisions apply whether there is or is not personal service.18® 

In order for default proceedings to be taken on substituted service, the first 
publication or the personal service outside of the state must be at least thirty 
days before the proceedings are taken.18! When the action is continued because 
of this failure of timely substituted service, the court may fix a later return day 
for the proceedings.18? When such a default judgment is rendered, the judgment 
is limited to the sum due when the attachment was obtained plus interest, 
damages, and costs. Such a judgment may only be enforced against the attached 
property and is neither res judicata nor evidence in a later suit against the 
defendant.188 


168 Tadd v. Judson, 174 Ill. 344, 51 N.E. 838 (1898). 

164 Ducker v. Burnham, 146 Ill. 9, 34 N.E. 558 (1893). 

165 Tightner v. Steinagel, 33 Ill. 510 (1864). 

166 Pease v. Chicago Crayon Co., 235 Ill. 391, 85 N.E. 619 (1908). 

167 Burnell v. Robertson, 10 Ill. 282 (1848). 

168 Newhall v. Buckingham, 14 Ill. 405 (1853). 

169 Bidle v. Hamilton, 161 Ill. App. 587 (3d Dist. 1911) (by way of garnishment). 

179 Goetz v. Hanchett, 40 Ill. App. 206 (1st Dist. 1891), aff'd sub nom. Reiss v. 
Hanchett, 141 Ill. 419, 31 N.E. 165 (1892). 

111 Drucker v. Burnham, 146 Ill. 9, 34 N.E. 558 (1893). 

172 Reddick v. Smith, 4 Ill. 451 (1842). 

178 Kimball v. Mulhern, 15 Ill. 205 (1853). 

174 Matson v. Ripley, 196 Ill. 269, 63 N.E. 677 (1902). 

175 See, e.g. Inu. Rev. Strat. c. 81, § 68 (1959) (library employee’s pension fund 
annuities due); id. c. 48, § 172.21 (Occupational Diseases Act claim); id. § 540 (unem- 
ployment compensation due); id. c. 52 (1959) (exemptions generally). 

176 Try, Rev. Stat. c. 11, § 9 (1959). 

177 Id, § 25. 

178 Jd, § 10. 

179 Td. § 25. 

180 Stoddard v. Miller, 29 Ill. 291 (1862). 

181 Try, Rev. Stat. c. 11, § 23 (1959). 

182 1d. § 24, 

188 JZ, § 35; Logsdon v. Logsdon, 109 Ill. App. 194 (3d Dist. 1903). 
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The defendant may, if he wishes, file a verified answer to the affidavit 
denying the alleged grounds of attachment. If, upon a jury trial of the issues 
thus raised, the defendant secures a finding that a cause for attachment does not 
exist, the writ may be quashed and the attached property released.18* In such 
a case, however, the court, having acquired in personam jurisdiction by the de- 
fendant’s appearance, will then proceed to trial on the issues raised by the 
defendant’s answer or other pleading, as in cases commenced by summons,!85 
In practice it is common for the trials on the issues raised by the affidavit and the 
complaint to be combined, although this is not required.18¢ 

The attachment act also provides for interpleader by persons who claim 
an interest in the attached property as a substitute for the remedy of replevin.187 
Amendments to the affidavit and pleadings,18° counterclaims,!® joinder,!® 
change of parties,!®! party designation,!92 and execution 1® are governed by 
rules similar to those applicable in other actions. Execution is not limited to 
the attached property if the court has acquired in personam jurisdiction. 
Special provisions deal with the problems of attachment of property belonging 
to joint debtors,!® sustenance 19¢ and sale 197 of attached livestock, attachment 
of perishable property,!®8 division of the proceeds of execution,!® priorities,2 
and payment into court of the proceeds of attached property.?°! Appeal is in 
accordance with the procedure in other cases.?92 


Advantages and Deficiencies 


The advantages of attachment as a remedy fall under two classifications: 
jurisdiction and satisfaction. Attachment of a defendant’s property confers in 
rem jurisdiction upon the court.2°8 Thus it enables cases against non-residents 
and persons who successfully evade process to be brought before the court. The 
effect of this acquisition of jurisdiction, the deprivation of property, and the 


184 Tpp. Rev. Stat. c. 11, § 27 (1959); Gilbert v. Yunk’s Estate, 214 Ill. 237, 73 N.E. 
335 (1905). 

185 Ipy, Rev. Stat. c. 11, § 27 (1959); American Lumber Co. v. Leach, 207 Ill. App. 
62 (1st Dist. 1917). 

186 Page y. Dillon, 61 Ill. App. 282 (1st Dist. 1895). 

187 Tut. Rev. Stat. c. 11, § 29 (1959). 

188 JJ. §§ 26, 28. 

189 Jd. § 30. 

190 Jd. § 31a. 

191 [Did. 

192 Try. Rev. Strat. c. 11, § 3 (1959). 

193 1d, § 36. 

194 Td, § 34. 

195 Id. § 7. 

196 Trp, Rev. Stat. c. 11, § 19 (1959). 

197 Jd. § 39a, 

196 Td. §$ 20. 

199 1d. § 37. 

200 Tbhid. 

201 Try. Rev. Stat. c. 11, § 39 (1959). 

202 Td. § 40. 
208 Cases cited note 133 supra and accompanying text. 
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cloud on title resulting from the recording of a certificate of levy 2°* may be 
to coerce such persons into entering a general appearance rather than submit to 
a default judgment which would be enforced against the property. Thus, at- 
tachment aids the court in obtaining in personam jurisdiction, and rendering 
a judgment binding on the defendant, although such is not the direct effect of 
the writ. 


Satisfaction is also made easier by use of attachment. If only in rem juris- 
diction is acquired, the plaintiff has succeeded in placing under the control of 
the court property from which any judgment that may be obtained may be 
satisfied. This advantage is not lost when the defendant appears unless the writ 
is quashed. But even if this is done the plaintiff has succeeded in obtaining 
personal jurisdiction of the defendant, theoretical access to his assets in Illinois, 
and a judgment which may be sued upon in other states. 

If the writ is not quashed, the defendant can only obtain a release of his 
property by giving either a forthcoming bond or a bond or recognizance to 
pay the judgment. The forthcoming bond is given for double the value of the 
attached property and is conditioned that the property will be produced to 
answer the judgment.2°° The bond is substituted for the property attached; 
proceedings against the bond depend upon the resolution of any issue as to the 
propriety of the attachment favorably to the plaintiff.2°* A bond or recogniz- 
ance conditioned that the defendant pay any judgment and costs within ninety 
days after the judgment is rendered may be given instead of the forthcoming 
bond at the option of the defendant.2°? The amount of this bond or recognizance 
need only be sufficient to cover the judgment and costs. However, the plaintiff 
may recover on such a bond or recognizance although the writ of attachment 
is quashed.2°8 Either type of bond may be sued upon by the plaintiff in his own 
name.?09 

If the sheriff fails to take a bond or takes an insufficient bond, the plaintiff 
by proper proceedings, may recover his judgment from the sheriff who in 
effect becomes the defendant’s surety.?!° 

Attachment is not subject to most of the deficiencies of arrest. The validity 
of the process is determined at the time when the writ issues. No subsequent 
action by the defendant can lead to a quashing of the writ as in arrest. The 
effects of attachment come closer to the desires of the normal plaintiff, since the 
seized property may be sold, than do the effects of arrest, which may result in 
the plaintiff supporting the defendant for a six-month term in jail. 

The plaintiff in an attachment action finds at the outset that he is required 
to give a bond.211 Should the writ of attachment be quashed he may be sued 
on the bond, although he recovers in the main action.?!2_ This liability is not 


204 Tt. Rev. Stat. c. 11, § 9 (1959); Pease v. Frank, 263 Ill. 500, 105 N.E. 299 (1914). 
205 Trt. Rev. Stat. c. 11, § 14 (1959). 
( 206 Cermak v. Schaaf, 224 Ill. App. 351 (1st Dist. 1922), aff'd, 308 Ill. 61, 139 N.E. 39 
1923). 
207 tL. Rev. Stat. c. 11, § 15 (1959). 
208 Cermak v. Schaaf, supra note 206. 
209 Tut. Rev. Stat. c. 11, § 18 (1959). 
210 Td, §§ 16, 17. 
211 Td. §§ 4a, 4b, 5. 
212 Bliss v. Heasty, 61 Ill. 338 (1871). 
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exclusive, however, since the plaintiff may be sued for trespass,2!3 wrongful 
attachment,?!4 or malicious prosecution.?!5 In the latter action punitive damages 
would be recoverable, although a lack of probable cause must be shown.?16 

The chief deficiency of attachment as a remedy is found in the numerous 
statutory exemptions from its application.217 Many of these exemptions have 
the purpose of protecting governmental agencies from harrassment.?!8 Others 
evidence the widespread feeling that a bare minimum of worldly goods should 
be permitted to be retained by any debtor.219 The failure of attachment in such 
cases is not due to any deficiency in the individual remedy, since the exemptions 
commonly extend to execution as well. Rather this deficiency is a self-imposed 
limitation on our remedial system. 


Defendant’s Remedies 


The defendant may secure release of his property by prevailing in a trial 
on the issues raised by his verified denial of the facts showing grounds for at- 
tachment stated in the plaintiff’s affidavit.22° He may also obtain the property 
by giving a forthcoming bond, or a bond or recognizance to pay any final 
judgment rendered.221_ The forthcoming bond is more advantageous to the 
defendant in that it is discharged if the grounds for attachment are successfully 
traversed.222 Its amount is double the value of the property attached. The bond 
or recognizance to pay the judgment need only cover the judgment and costs. 
It subsists as an obligation, however, even if the attachment writ was wrongfully 
issued.228 Exercise of each of these remedies by the defendant results in the 
court acquiring in personam jurisdiction over him.?24 This may have been all 
that the plaintiff desired and all that the defendant feared. 

If the defendant does not appear and the court has acquired in rem juris- 
diction by publication, mailing, and seizure of property, the defendant is assured 
that the execution on the judgment will be limited to the attached property and 
that the judgment is not evidence in any future action against him.225 Of 
course, if the court has not properly acquired in rem jurisdiction, the default 
judgment is void and subject to collateral attack.22¢ 

The defendant may bring an action on the plaintiff’s bond for wrongfully 
suing out the writ of attachment.227 In such an action it must merely be shown 


2138 Thomas v. Hinsdale, 78 Ill. 259 (1875). 

214 First State Bank v. Clark, 202 Ill. App. 283 (1st Dist. 1916). 

215 Barrett v. Spaids, 70 Ill. 408 (1873). 

216 Tbid. 

217 See note 175 supra and accompanying text. 

218 E.g., Int. Rev. Stat. c. 24, §§ 944-59 (1959) (benefits from firemen’s annuity and 
benefit fund.) 

219 F.g., Int. Rev. Stat. c. 52, §§ 13, 14 (1959) (personal property exemptions). 

220 Iti. Rev. Stat. c. 11, § 27 (1959). 

221 Id. §§ 14, 15. 

222 Gilbert v. Yunk’s Estate, 214 Ill. 237, 73 N.E. 335 (1905). 

223 Cermak v. Schaaf, 224 Ill. App. 351 (1st Dist. 1922), aff'd, 308 Ill. 61, 139 N.E. 
39 (1923). 

224Trr. Rev. Stat. c. 11, § 27 (1959); People v. Cameron, 7 Ill. 468 (1845). 

225 Tht. Rev. Strat. c. 11, § 35 (1959). 

226 Haywood v. Collins, 60 Ill. 328 (1896). 

227 Int. Rev. Srat. c. 11, §§ 4a, 5 (1959). 
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that the attachment was improperly issued, either because the grounds for at- 
tachment did not exist 228 or because the plaintiff’s cause of action did not exist.?2° 
The plaintiff cannot defend on the ground that he acted in good faith.28° Only 
actual damages are recoverable in an action on the bond.23! These may include, 
however, witness expenses,”%? attorney’s fees,?83 and extra personal expenses of 
the defendant 234 incurred in defending against the attachment portion of the 
original action. The defendant may also bring an action for trespass,2°5 wrongful 
attachment,” or malicious prosecution 247 at his election. If malice can be 
shown, actual damages for injury to credit and reputation may be recovered 
as well as punitive damages.?38 Insufficiency of the plaintiff’s bond or unlawful 
issuance of the writ on Sunday 28° as well as the grounds for the defendant’s 
action on the bond may be a basis for these actions. 

It is apparent that attachment can be a most useful remedy if it may be 
properly obtained. Its very nature facilitates reduction of the judgment to 
money. Since deprivation of property before trial is less severe than deprivation 
of liberty before trial, the defendant’s counter-remedies are less of a deterrent 
factor in attachment proceedings than in civil arrest proceedings. They are still, 
however, a factor to be considered, since a suit on the bond may be based upon 
either a failure of the grounds for attachment or a failure of the cause of action. 
A plaintiff may find that he wins a judgment only to be subjected to an action 
based upon the way he obtained it. Despite these considerations, it is felt that 
attachment can be of great use to the creditor of persons who are not readily 
subjected to ordinary civil processes. 


228 Cf. Farwell v. Becker, 129 Ill. 261, 21 N.E. 792 (1884). 

229 English C. & Mfg. Co. v. John Sexton & Co., 222 Ill. App. 110 (1st Dist. 1921). 
230 Churchill v. Abraham, 22 IIl. 456 (1854). 

231 Damron v. Sweetser, Caldwell & Co., 16 Ill. App. 339 (4th Dist. 1885). 
232 English C. & Mfg. Co. v. John Sexton & Co., supra note 229. 

283 Damron v. Sweetser, Caldwell & Co., supra note 231. 

234 Ibid. 

235 Thomas v. Hinsdale, 78 Ill. 259 (1875). 

236 First State Bank v. Clark, 202 Ill. App. 283 (1st Dist. 1916). 

237 Spaids v. Barrett, 57 Ill. 290 (1870). 

238 Oberne v. Gaylord, 13 Ill. App. 30 (1st Dist. 1883). 

239 Thomas v. Hinsdale, supra note 235. 
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FELONY MURDER IN ILLINOIS: EXTENSION BEYOND 
JUSTIFICATION 


Coke wrote that murder is committed when a person is killed by an unlawful 
act, even though the killing was unintentional.1_ Denying the broad scope which 
Coke gave to the felony murder rule, Foster declared that an unintentional killing 
must be perpetrated during an unlawful act of felonious intent before the crime 
is murder; otherwise it is manslaughter.? In 1827 the Illinois legislature adopted 
a variation of these two statements when, as a proviso to the definition of in- 
voluntary manslaughter, it decreed that 


“where such unintentional killing shall happen in the commission of an 
unlawful act, which in its consequences naturally tends to destroy the life 
of a human being, or is committed in the prosecution of a felonious in- 
tent, the offense shall be . . . murder.” ? 


The Illinois statute predicates murder upon either a dangerous unlawful 
act or a felonious act. Overturning an occupied delivery wagon‘ and disturbing 
the peace while armed with a gun® have been held dangerous unlawful acts 
which will support a murder conviction while a battery with fists® and the 
procurement of alcoholic beverages during prohibition? are illegal acts which 
are not dangerous to human life. A literal interpretation of “felonious intent” 
would support a murder conviction for an unintentional killing during such 
non-dangerous felonies as embezzlement or bigamy. However, while no Illinois 
court has so ruled, there is an indication that “felonious intent” includes only 
felonies which are dangerous to life. This would seem to be the better view 
because the connection between an unintentional killing and the commission of 
a non-dangerous felony is too remote for the possibility of a conviction of murder 
rather than manslaughter to have any deterrent value. 

Although the felony murder rule has been subjected to recurrent criticism,® 
there is little controversy concerning the basic proposition that a man who em- 
barks upon a dangerous unlawful act is guilty of murder when the results of his 
act go beyond his intention.!° Nor is there concern when the felony murder 
rule is applied against accessories as well as principals.1! Rather, the primary 


1 Coxe, Tuirp INstITUTE 56 (1628), quoted in 3 STEPHEN, History oF THE CRIMINAL 
Law or ENGLAND 57 (1883). 


2 Foster, Report, AND Discourses ON THE CROWN Law 258 (2d ed. 1791), quoted in 
3 STEPHEN, Op. cit. supra note 1, at 75. 


3ILi. Rev. Stat. c. 38, § 363 (1959). (Emphasis added.) 

4 People v. Gukouski, 250 Ill. 231, 95 N.E. 153 (1911) (labor dispute). 

5 People v. Tarver, 381 Ill. 411, 45 N.E.2d 630 (1942) (teen-age gangs). 

6 Butler v. People, 125 Ill. 641, 18 N.E. 338 (1888). 

7 People v. Faught, 343 Ill. 312, 175 N.E. 446 (1931). 

8 See People v. Goldvarg, 346 Ill. 398, 178 N.E. 892 (1931). 

® F.g., 3 STEPHEN, Op. cit. supra note 1, at 75 (1883); Crum, Causal Relations and 
the Felony Murder Rule, 1952 Wasu. U.L.Q. 191, 208-10. 

10 See, e.g., People v. Woods, 2 Ill. 2d 240, 118 N.E.2d 248 (1954) (robbery victim 
who died might have suffered heart attack); Adams v. People, 109 Ill. 444 (1884) 
(robbery victim forced to jump from moving train). 

11 Tut. Rev. Srat. c. 38, § 582 (1959); see, e.g., People v. Suddeth, 374 Ill. 132, 28 
N.E.2d 268 (1940) (participant in planning of robbery held guilrv of murder); People 
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controversy today revolves around extensions of the rule which lengthen the 
duration of the unlawful act and which encompass the acts of persons not parties 
to the criminal conspiracy.!2 

Inquiry into the duration of unlawful acts is necessitated by the statutory 
stipulation that the death must happen in the commission of the unlawful act. 
Defining the beginning of the unlawful act should cause no problem since the 
rules concerning the distinction between preparation and attempt suffice; 1% but 
when does an unlawful act end? In People v. Bongiorno 14 a robber still at the 
scene of the crime within the duration of time necessary to depart from the 
crime was guilty of murder when his accomplice, who had fled the building, 
returned and killed a policeman who had detained the first robber. The Bongiorno 
case indicates that “in the commission of an unlawful act” includes the escape, at 
least until a point of temporary safety is reached.15 Clearly, the escape is com- 
plete by the time the robbers attempt to dispose of the stolen goods.!® 

It is submitted that the Illinois interpretation of the duration of the unlawful 
act is proper because the principal function of the felony murder rule is to 
simplify the task of the prosecution, substituting proof of commission of a 
dangerous unlawful act for proof of more nebulous phrases such as “malice 
aforethought” and “abandoned and malignant heart.” 17 Malice is as much a part 
of the escape as it is a part of commission of the criminal act since the crime 
would be futile if it did not envision escape.!® 

American courts are divided and the Illinois Supreme Court is divided 
against itself on the question, For whose acts shall a felon be held responsible? 
Early Illinois cases followed the “agency” theory which goes no further than 
holding a felon responsible for acts committed by himself or by someone acting 
in concert with him or in furtherance of a common design.!® In Butler v. 
People 2° one who unlawfully battered another was not responsible for his victim’s 
defensive acts, which unintentionally killed a bystander. The rationale expressed 


v. Wood, 306 Ill. 224, 137 N.E. 799 (1922) (lookout for robbery held guilty of murder); 
Ritzman v. People, 110 Ill. 362 (1884) (person present and encouraging fatal act held 
guilty of murder). 

12 See, e.g., Cadmus, The Beginning and End of Attempts and Felonies Under the 
Statutory Felony Murder Doctrine, 51 Dick. L. Rev. 12 (1946); Morris, The Felon’s 
Responsibilities for the Lethal Acts of Others, 105 U. Pa. L. Rev. 50 (1956). 

18 Cadmus, supra note 12, at 13-17. 

14 358 Ill. 171, 192 N.E. 856 (1934). 

15 Jd. at 173, 192 N.E. at 857; accord, People v. Boss, 210 Cal. 245, 290 Pac. 881 
(1930). New York, which has a statute worded similarly to the Illinois statute, has 
held that a murder is completed with the criminal act, People v. Moran, 246 N.Y. 100, 
158 N.E. 35 (1927), and that departure from the premises coupled with abandonment of 
the loot completes a robbery, People v. Marwig, 227 N.Y. 382, 125 N.E. 535 (1919). 

16 White v. People, 139 Ill. 143, 28 N.E. 1083 (1891) (three days later); Lamb v. 
People, 96 Ill. 73 (1880) (same night). 

17“Murder is the unlawful killing of another with malice aforethought. Malice 
aforethought is shown where the killing results from an act done with intent to com- 
mit a felony where such felony is likely to cause the death of another person.” People v. 
Goldvarg, 346 Ill. 398, 178 N.E. 892 (1931). 

18 People v. Bongiorno, supra note 14. 

19 Butler v. People, 125 Ill. 641, 18 N.E. 338 (1888) (alternative holding). See also 
Commonwealth v. Moore, 121 Ky. 97, 88 S.W. 1085 (1905); Commonwealth v. Camp- 
bell, 89 Mass. (7 Allen) 541 (1863). 

20 125 Ill. 641, 18 N.E. 338 (1888). 
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in the Butler case was that “otherwise a person might be convicted of a crime to 
the commission of which he never assented, which could not be done upon any 
principle of justice.” 21 

The “alternative danger” cases hold a felon responsible as a murderer when a 
victim causes his own death while attempting to avoid the danger or minimize 
the loss precipitated by the felon. Thus, in People v. Krauser 22 a robber was 
guilty of murder when a policeman was killed while he and the robber grappled 
for the robber’s gun, even though the gun might have been triggered by the 
policeman. The policeman’s death was caused by the acts of the felon, regardless 
of who held the gun.2% 

The “alternative danger” cases suggest but do not demand the further step 
taken by the “proximate cause” cases which hold that a felon is guilty of murder 
if he is the initiating cause of a chain of events which results in the death of a 
human being.”* If, as in People v. Payne,?5 the robbery victim’s brother comes 
to his aid and unintentionally kills his brother, the robbers are guilty of murder. 
One who undertakes a scheme of robbery can reasonably foresee that others 
might intervene so that deaths resulting from this intervention are within the 
scope of the risk assumed with the robbery venture.”¢ 

The next step, logically, would be to hold a felon for murder if a bystander 
or a co-felon is killed by a retaliatory force initiated in response to the com- 
mission of the unlawful act. Surely, if the intervention of a third party can be 
foreseen, his death also can be anticipated. Yet the Butler case and the “agency” 
theory would not attribute the acts of his victim to one who acts unlawfully. 
It is submitted that the “agency” theory espoused by the Butler case was con- 
structively overruled by the Payne case although the former decision was not 
even mentioned in the latter opinion. 

While a retaliatory force which causes the death of a co-felon is within 
the ambit of the “proximate cause” theory,?7 such is not necessarily the situation 
when a co-felon intentionally kills a third felon. In People v. Garippo?® the 
court reversed a conviction of murder because the intentional killing of a co- 
felon by a third felon was not an act in furtherance of the common design to 
rob a drunk. Garippo, while written in “agency” terms and decided prior to 
Payne, also seems compatible with the “proximate cause” theory because the 
intentional killing of one felon by another could not reasonably have been fore- 
seen by those participating in the crime.”® 


21 Jd. at 645, 18 N.E. at 339, quoted with approval in People v. Basile, 356 Ill. 171, 
177, 190 N.E. 307, 310 (1934). 

22 315 Ill. 485, 146 N.E. 593 (1925). 

23 Id. at 506, 143 N.E. at 601; accord, People v. Manriquez, 188 Cal. 602, 206 Pac. 63 
(1922). If a man shoots at a boat filled with people and in response to the shooting an 
occupant jumps overboard, capsizing the boat and killing himself and another, it is 
murder. Letner v. State, 156 Tenn. 68, 299 S.W. 1049 (1927). 

24 Morris, The Felon’s Responsibilities for the Lethal Acts of Others, 105 U. Pa. L. 
Rev. 50 (1956). 

25 359 Ill. 246, 194 N.E. 539 (1935). 

26 Jd. at 255, 194 N.E. at 543. 

27 Commonwealth v. Thomas, 382 Pa. 639, 117 A.2d 204 (1955). 

28 292 Ill. 293, 127 N.E. 75 (1925) (jury instruction that any death occurring in the 
prosecution of the common object was murder held erroneous). 

29 But see People v. Cabaltero, 31 Cal. App. 2d 52, 87 P.2d 364 (1939) (robber in- 
tentionally shot one of his accomplices; other robbers held guilty of murder). 








SPRING] COMMENTS 161 


The effect of any variation of the felony murder rule in deterring dangerous 
unlawful acts and felonies is open to question since a rule which imposes a very 
severe penalty on the infrequent occasion upon which it is invoked is not likely 
to be foremost in the mind of a criminal.2° If society needs protection from 
dangerous persons, the laws already provide great flexibility since the most 
dangerous crimes carry potential life sentences upon conviction.8! Extermina- 
tion of the criminal element should not be advanced as a justification for any 
criminal provision.®? 

The felony murder rule serves a useful function and should be retained, 
but its scope should not exceed that necessary to satisfy its legitimate purpose. 
The rule eases the burden of imputing malice to the acts of a felon and, for this 
reason, should extend to include the immediate escape from a dangerous unlawful 
act. However, the “proximate cause” theory, which imputes to the felon the 
acts of unrelated persons, is an unjustified extension because it is nothing more 
than a mechanism of revenge. Illinois should, at the earliest opportunity, repudi- 
ate the “proximate cause” theory of felony murder.*% 


Rocer Josiin 


MILITARY TRIAL OF CIVILIANS 


Traditionally, Americans have opposed the subjugation of civilians to mili- 
tary jurisdiction. This disposition to keep civilians free from military authority 
is rooted in both the history of England and that of colonial America. Seventeenth- 
century England was a breeding ground for hostility toward military control over 
civilians. The use by Charles I of martial law to try civilians and soldiers was one 
of the violations of Englishmen’s rights most vehemently protested in the parlia- 
mentary attack upon the king which culminated in the Petition of Right of 1628. 
Oliver Cromwell’s resort to military rule in place of government by Parliament 
increased feeling against subordinating civilians to military authority. Finally, 
the high-handed manner! in which James II used the army against his subjects 


30 The classic example is the pickpockets who used to ply their trade at the public 
executions in England during the era when pickpocketing was a crime punishable by 
death. Puitiies, VACATION THOUGHTS ON CAPITAL PUNISHMENTS 54 (1857). 

31 Buglary, rape, and robbery with a dangerous weapon carry a maximum sentence 
of life imprisonment. ILL. Rev. Start. c. 38, §§ 84, 490, 501 (1959). 

82 The latest judicial justification of the “proximate cause” theory appears to be 
based upon the idea that the increasing crime rate calls for a broad felony murder rule 
to eliminate the criminals. See Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 472 
(1958) (dissenting opinion). “The imposition of capital punishment in cases where the 
deterrent value is negligible can only be explained as revenge, a motive few courts 
would attempt to justify.” Wigmore, The Judge’s Sentence in Loeb-Leopold Murder, 
19 Inv. L. Rev. 767 (1924). 

83 Pennsylvania did just this in Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 
472 (1958), which overruled Commonwealth v. Thomas, 382 Pa. 639, 117 A.2d 204 
(1955), and constructively overruled Commonwealth v. Almeida, 362 Pa. 596, 68 A.2d 
595 (1949). 

1 James II removed Lord Chief Justice Herbert and Sir John Holt from the bench 
for holding that military trials in peacetime were illegal and contrary to the law of the 
land. 2 CAMPBELL, Lives oF THE CHIEF Justices 342-43 (rev. ed. 1875). 
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hastened the revolution which dethroned him.? The events of this era crystalized 
in Englishmen an attitude toward military law and its application to civilians 
which found expression in the writings of Blackstone: 


“For martial law . . . is built upon no settled principles, but is entirely 
arbitrary in its decisions. ... The necessity of order and discipline in an 
army is the only thing which can give it countenance. . . .” 3 


The distaste for military law, ingrained in many American colonists by 
virtue of their English heritage, was deepened through personal experience when, 
in 1775, the royal governors of Massachusetts and Virginia placed portions of 
those colonies under military rule. The resultant aversion to the exercise of 
military authority over civilians is reflected in the Constitution of the United 
States 5 and in constitutions of the early states, the majority of which guaranteed 
the right to trial by jury and in one way or another warned against the ex- 
pansion of military authority.® 

After the founding of the nation, continued antipathy toward military law 
was reflected in Congress’ reluctance to permit expansion of court-martial 
jurisdiction. Even soldiers in wartime were not made subject to military trials 
for so-called “civil” crimes,? but were turned over to state authorities for trial 
in state courts. Not until 1863 did Congress authorize the military trial of soldiers 
in wartime for such crimes,8 and even this enactment was held not to deprive 
civilian courts of concurrent jurisdiction to try soldiers.® 

The Civil War produced the notable case of Ex parte Milligan,!° which to- 
day is regarded as a bulwark of personal liberty for its shielding of civilians from 
military trials. In that case, the accused was tried before a military commission 
authorized by the President and was convicted of conspiracy to release and arm 
rebel prisoners. The Supreme Court reversed the conviction and ordered Milligan 
released on the ground that the President was without power to authorize such 
trials. A majority of five justices remarked that even Congress was without legal 
power to subject civilians to military trials where civil courts were open. 

A leading authority on military law, viewing America’s history and judicial 
decisions at the close of the nineteenth century, was justified in concluding that: 


“A civilian, entitled as he is, by Art. VI of the Amendments to the Con- 
stitution, to trial by jury, cannot legally be made liable to the military law 
and jurisdiction, in time of peace.... A statute cannot be framed by which 


2For an interesting appraisal of the constitutional consequences of Stuart rule see 
Kerr, THe ConsTiTuTIONAL History or Mopern Britain 154-268 (3d ed. 1948).: 

31 BLAcKSTONE, COMMENTARIES 413 (4th ed. 1899). 

* Morison, SouRCES AND DocuMENTs ILLUSTRATING THE AMERICAN REVOLUTION 1764- 
1788, 91 (1923). 

5 See U.S. Const. art. I, §§ 8, 9; art. II, § 2; art. III; amendments II, III, V, VI. 

6 Webster, State Constitutions of the Revolution, 9 Annals of the American 
Academy of Political and Social Science 386 (1897). The texts of the early state con- 
stitutions are given in full in THorpeE, AMERICAN CHARTERS, CONSTITUTIONS AND ORGANIC 
Laws (1906). 

7 These include crimes such as murder, arson, rape, and burglary. 

812 Stat. 736 (1863). 

® Coleman v. Tennessee, 96 U.S. 509 (1878). 

1071 U.S. (4 Wall.) 2 (1866). 
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a civilian can lawfully be made amenable to the military jurisdiction in 
time of peace.” 11 


However secure civilian freedom from military jurisdiction might have 
seemed at that time, the great world conflicts of the twentieth century, involving 
massive armed forces and military operations, were accompanied by a tendency 
to expand court-martial jurisdiction over civilians at the expense of the constitu- 
tional system of jury trials. During World War I a large number of civilians 
were tried before military tribunals, and World War II cases in which such 
military jurisdiction was recognized were even more numerous.!? Some of these 
cases went to the extreme of holding that civilians within the United States were 
subject to the jurisdiction of military tribunals even when civil courts were 
readily accessible.13 

The zenith of expanded military jurisdiction, or at least the last significant 
case to recognize its war-broadened scope, was Madsen v. Kinsella, where a 
civilian wife was convicted by a military commission of murdering her air 
force officer husband in occupied Germany. The Court sustained her conviction 
on the ground that she was a person accompanying the armies of the United 
States outside the territorial jurisdiction of the United States and thus was 
subjected to military jurisdiction by Article of War 2(d).15 

The Court’s return to more traditional attitudes began with United States 
ex rel. Toth v. Quarles,6 in which a discharged airman was held not amenable 
to military trial for offenses committed while in the service. The Court ex- 
pressed the view that Congress’ power to regulate the “land and naval Forces” 


11 Winturop, Miuirary Law anp PrecepENTts 105, 107 (2d ed. reprint 1920). 

12 Most of these cases arose under former Article of War 2(d), 41 Stat. 787 
(1920), and 62 Stat. 628 (1948), in effect from 1920 to 1951, which subjected to 
military jurisdiction “all persons accompanying or serving with the armies of the 
United States without the territorial jurisdiction of the United States, and in time 
of war all such retainers and persons accompanying or serving with the armies of the 
United States in the field, both within and without the territorial jurisdiction of the 
United States. . . .” (Emphasis added.) 

Such wartime cases need not necessarily indicate an expansion of court-martial 
jurisdiction over civilians because even before adoption of the Constitution, military 
trial of civilians accompanying the armed forces “in the field,” during time of war was 
considered permissible. (See American Articles of War of 1775, art. XXXII, in Win- 
THROP, Mitirary LAW AND PRECEDENTS 953, 956 (2d ed. reprint 1920)). However, many 
of these cases do represent an expansion of court-martial jurisdiction over civilians 
because they have construed the words “in the field” much more broadly than their 
traditionally recognized meaning of “in an area of actual fighting.” (See WiuntTHRop, 
op. cit. supra at 100-102). Interestingly, the Court in Reid v. Covert, 351 U.S. 487, 76 
Sup. Ct. 880 (1956), restored the concept of “in the field” to its former narrow scope. 

13 F.g., Hines v. Mikell, 259 Fed. 28 (4th Cir. 1919), cert. denied, 250 U.S. 645, 39 
Sup. Ct. 494 (1919) (defendant was an auditor employed by the Army in South 
Carolina); Ex parte Jochen, 257 Fed. 200 (S.D. Tex. 1919) (defendant was a superin- 
tendent for the quartermaster corps in Texas). Many similar World War II cases are 
referred to in Aycock, Mitirary Law UNper THE UNirorm Cope or Mititary Justice 
56-58 (1955). 

14 343 U.S. 341, 72 Sup. Cr. 699 (1952). 

15 62 Stat. 628 (1948). 

16 350 U.S. 11, 76 Sup. Ct. 1 (1955). 
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restricts court-martial jurisdiction to persons who are actually members or part 
of the armed forces.17 

Close on the heels of Toth came two capital offense cases—Reid v. Covert 18 
and Kinsella v. Krueger }®—involving civilian wives who had been tried by 
military tribunals for the murder of their servicemen husbands.?° In the first 
decision, a majority of five sustained the court-martial proceeding and found no 
constitutional defect in the failure of the Uniform Code of Military Justice 
(UCM]) ?! to provide for indictment by grand jury or trial by petit jury. Thus 
it was unnecessary to examine the power of Congress “to make Rules for the 
Government and Regulation of the land and naval Forces” under Article I of 
the Constitution. 

On rehearing,?? the military trial of the two civilian wives was found to be 
unconstitutional by a margin of six to two, but there was no majority opinion. 
Four Justices joined in a plurality opinion 23 which declared that Congress’ power 
to regulate the “land and naval Forces” did not permit Congress to authorize 
military trial of civilian dependent wives because such persons were not a part 
of such forces.?4 

The concurring Justices 25 agreed that dependent wives are not a part of the 
“land and naval Forces” but stated that such dependents could be subjected to 
court-martial jurisdiction by Congress in regulation of those forces by virtue of 


17 Td, at 15, 76 Sup. Ct. at 4. 

18 351 U.S. 487, 76 Sup. Cr. 880 (1956). 

19 Jd. at 470, 76 Sup. Ct. at 886. 

20 Military courts claimed authority over civilians in these cases, and those to be 
discussed hereafter, on the following bases: 

1) Article I, § 8, cl. 14 of the Constitution gives Congress power “to make Rules 
for the Government and Regulation of the land and naval Forces.” 

2) Article I, § 8, cl. 18 of the Constitution empowers Congress “to make all Laws 
which shall be necessary and proper for carrying into Execution the foregoing 
Powers. .. .” 

3) Pursuant to the above grants of power, Congress enacted the Uniform Code 
of Military Justice (UCMJ), 64 Stat. 107, 50 U.S.C. § 552 (1951), article 2 of which 
provides: 

“The following persons are subject to this chapter. ... (11) Subject to any 
treaty or agreement to which the United States is or may be a party or to any accepted 
rule of international law, persons serving with, employed by, or accompanying the 
armed forces outside the United States. . . .” 

In all the recent cases of court-martial of civilians, existing treaties with the 
foreign countries within whose territory the alleged offense occurred permitted United 
States armed forces to punish violations of the laws of the United States committed 
by persons covered by § 2(11) of the UCMJ. 

21 64 Stat. 107, 50 U.S.C. § 552 (1951). 

22354 U.S. 1, 77 Sup. Ct. 1222 (1957). This rehearing was brought about by a 
change in the composition of the Court and a change of mind on the part of one 
Justice. After the first decision, Justices Minton and Reed retired and were succeeded 
by Justices Brennan and Whittaker; the latter did not participate in the hearing or 
decision of the cases. Mr. Justice Harlan became convinced over the summer that the 
grounds on which the first decision rested were untenable and at the opening of the 
1956 term moved for a rehearing. See 361 U.S. 234, 251, 80 Sup. Cr. 311, 313 (1960). 

28 The Chief Justice and Justices Black, Douglas, and Brennan. 

24 354 US. 1, 20, 77 Sup. Cr. 1222, 1232 (1957). 

25 Justices Harlan and Frankfurter. 
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the Necessary and Proper Clause.2* This conclusion has much apparent merit 
since the crimes of these dependents had an effect upon the land and naval forces, 
and the Court has found in a somewhat parallel situation that Congress’ power 
“to regulate Commerce . . . among the several states” 27 includes the authority 
to regulate that which affects interstate commerce.28 Having reached a logical 
result directly contrary to that of the plurality, the concurring Justices yet 
managed to side with them by deciding that capital cases stand on a different 
footing from other cases.2® This finding—that court-martial proceedings are 
“necessary and proper” and valid as to lesser offenses, but not as to capital ones— 
seems out of harmony with the Constitution, which does not distinguish between 
capital and other cases in fixing requirements for trial. The concurring Justices 
draw an analogy to due process cases in an effort to justify such a distinction, but 
this seems unsound because the case was in no way similar to those where it is 
necessary to weigh conflicting policy elements to determine what is required by 
the vague phrase “due process.” 

The dissenting Justices 9° remained convinced that the first decision was cor- 
rect on the basis of valid constitutional doctrine, that the statute authorizing the 
military trial of civilians was reasonably related to the power of Congress to 
regulate the “land and naval Forces,” and that dependent wives were unquestion- 
ably a “part” of the military forces.31 

Because of the absence of a majority opinion, the Covert-Krueger decision 
left unanswered the questions: (1) What about the military trial of civilian de- 
pendents for non-capital offenses? and (2) What about the military trial of 
civilian employees? A recent series of four cases resolved all doubt as to mili- 
tary trials of civilian dependents or employees in capital or other cases. Of these 
four cases, one involved a non-capital offense by a civilian dependent,3? and 
three involved civilian employees of the armed forces—vne charged with a 
capital offense #3 and two charged with lesser offenses.®4 

The majority opinion in each case asserted that the sole test of military 
jurisdiction is the status of the accused and that neither civilian dependents nor 
civilian employees can constitutionally be subjected to trial by court-martial 
because they are not within the category “land and naval Forces,” nor can the 
Necessary and Proper Clause have the effect of including them.®® 

Justices Harlan and Frankfurter maintained the position taken in Covert and 
Krueger that capital cases are to be treated differently frorn others. Thus, they 
dissented in the three non-capital cases and concurred in the capital case. 

Justices Whittaker and Stewart agreed with the majority that the question 


26 354 US. at 71, 77 Sup. Ct. at 1259. 
27 U.S. Const. art. I, § 8, cl. 3. 


28 Houston East & W. Texas Ry. v. United States, 234 U.S. 342, 34 Sup. Ct. 833 
(1914); Southern Ry. v. United States, 222 U.S. 20, 32 Sup. Ct. 2 (1911). 


29 354 US. 1, 46, 77, 77 Sup. Ct. 1222, 1246, 1262 (1957). 

30 Justices Clark and Burton. 

31 354 U.S. 1, 86, 77 Sup. Cr. 1222, 1266 (1957). 

32 Kinsella v. United States, 361 U.S. 234, 80 Sup. Ct. 297 (1960). 

33 Grisham v. Hagan, 361 U.S. 278, 80 Sup. Cr. 310 (1960). 

34 McElroy v. Guagliardo and Wilson v. Bohlender, 361 U.S. 281, 80 Sup. Ct. 
305 (1960). 

35 361 U.S. at 248, 80 Sup. Cr. at 304. 

36 361 U.S. at 256, 80 Sup. Ct. at 315. 
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was solely one of status of the accused. However, they believed that the term 
“land and naval Forces” is not limited to members of the armed forces but in- 
cludes civilian employees because they are so intertwined with military forces 
as to be in every practical sense an integral part of them.37 

The change in the Court’s attitude toward military trials of civilians which 
began with the Toth case undoubtedly represents a return to the historic, re- 
stricted scope of military jurisdiction over civilians, but in a changing world 
adherence to tradition is not always a virtue. Therefore, it is necessary to con- 
sider the desirability of continuing this tradition today. 

Since World War II, our historic policy of sharply limiting military juris- 
diction over civilians has been pressured to adapt itself to a completely new 
situation—that of great numbers of civilian dependents and employees ac- 
companying the military forces overseas.38 Apparently Congress attempted to deal 
with this problem in the UCMJ on the rational theory that those whose con- 
nection with the military carries them beyond the territorial jurisdiction of state 
and federal courts should be subject to the jurisdiction of the only American 
courts which can reach them—military tribunals. This policy represents a 
sensible effort to protect the rights of civilians, especially where the alternative 
to military trial would be a foreign trial in which procedural safeguards might 
be deficient. However, throughout our history this same lack of safeguards for 
the accused has been a principal objection to trying civilians by courts-martial. 
The question is whether military tribunals today are still characterized by such 
inadequacies. 

In Covert, the Court outlined broadly the defects of the courts-martial 
which render them unsuitable for trial of civilians under the Constitution.3® 
These may be reduced to four major objections: (1) summary procedures, 
(2) harsh penalties, (3) vagueness of the law, and (4) danger of command in- 
fluence upon members of the court-martial. Some of these criticisms seem un- 
justifiable in the light of UCMJ provisions. The “summary” procedures com- 
plained of substantially parallel those in civil courts and accord defendants fairly 
similar rights.4° The alleged harshness of penalties appears to be more fiction 
than fact,*! and the charge of vagueness no more applicable to military than to 


37 361 U.S. at 265, 80 Sup. Ct. at 320. 

88 Statistics in a letter from the Judge Advocate General of the Air Force to Duke 
Law Journal, 7 Duxe L. J. 158-59 n.16 (1958), indicate that at the end of 1956 there were 
454,822 civilians accompanying the military services overseas, of which 416,851 were 
dependents. 

39 354 U.S. 35-39, 77 Sup. Ct. 1240-42 (1957). 

40 Examination of the Uniform Code of Military Justice indicates that the accused 
has the right (1) to be informed of the charge against him (art. 32), (2) to be repre- 
sented by counsel (art. 32), (3) not to be compelled to incriminate himself (art. 31), 
(4) to be confronted by the witnesses testifying against him and to cross-examine them 
(art. 32), (5) to use compulsory process to obtain witnesses and evidence (art. 46), 
(6) to challenge members of the court peremptorily or for cause (art. 41), (7) to have 
the court instructed on the elements of the offense, the presumption of innocence, and 
the burden of proof (art. 51), (8) to be found guilty only when a designated number 
of the court concur in such finding (art. 52), and (9) to have an appellate review 
(arts. 66, 67, and 69). 

41 Comparison of the maximum periods of confinement permissible under UCMJ 
article 56, as effectuated by Manuat ror Courts-MartiaL (MCM) par. 127c (1951), 
with those under the Illinois Criminal Code (Itt. Rev. Srat. c. 38 (1959)) for such 
offenses as arson, bribery, bigamy, burglary, larceny, manslaughter, rape, and robbery 
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civilian law. However, the complaint against the danger of command influence 
upon courts-martial has genuine substance. Despite the UCMJ provision ¢? that 
“no person subject to this code shall attempt to coerce or, by any unauthorized 
means, influence the action of a court-martial . . .” the exercise of command 
influence appears to have been more than infrequent.4? The conclusion is in- 
escapable that so long as court-martial members must look to their appointing 
officer for future progress in the service—through efficiency ratings, promotions, 
and advantageous assignments—they will never have the independence of 
civilian jurors or judges. This single deficiency, the absence of trial by an 
independent jury before an independent judge, is sufficient to justify adherence 
to the traditional prohibition of military trials of civilians. The Court’s reaffirma- 
tion of this tradition might well be regarded as preserving an area of individual 
liberty were it not for the fact that the method of dealing with civilian offenders, 
chosen to replace the now unlawful inilitary trial, may have great practical 
bearing on whether this personal freedom is ultimately preserved. 

So far as the trial of offenders is concerned, the military authorities or 
Congress can choose from among three major alternatives: #* (1) Provision could 
be made to try all civilian offenders in the United States. Objections to this 
scheme are that foreign governments might not agree to it, witnesses would not 
be available, and the cost of such proceedings would be high. (2) Congress 
could provide for courts to try civilians overseas. Again, foreign nations might 
not allow our tribunals to sit in their territory, such courts would be unable to 
compel the appearance of nationals as witnesses, and there would be a problem 
in finding enough persons, besides military personnel and others subject to 
command influence, to comprise a jury. (3) Finally, offenders could be turned 
over to foreign authorities for trial. This seems to be the most feasible alternative 
to military trial, but it too has drawbacks. Some crimes against the United 


reveals that in no instance does the military penalty exceed the civilian one and 
frequently the military penalty is lighter. Also, MCM par. 127c requires that maximum 
punishment be restricted to cases of aggravated circumstances. It is true, of course, 
that military confinement generally involves hard labor and civilian confinement 
usually does not; also some military offenses carry the possible penalty of dishonorable 
or bad-conduct discharge in addition to confinement. However, this latter punishment 
of discharge would not apply to civilians and so could not contribute to any danger 
of harsh penalties for them. 

#2 Article 37. 

43 Examination of the Index to Court Martial Reports of the Armed Forces (Vols. 
1-25) reveals a large number of cases in which command influence was alleged or found 
to be present. In United States v. Isbell, 3 USCMA 782, 14 CMR 200 (1954), an official 
communication, reaching court-martial members before the trial, informed them that 
their performance would be recognized by appropriate notations on their efficiency 
reports. The Court of Military Appeals found that this did not constitute improper 
command influence which prejudiced the rights of the accused. Command influence 
was held to have prejudiced the rights of the accused where it appeared that the 
commanding officer had instructed the court-martial members as to what verdict should 
be given. United States v. Hunter, 3 USCMA 497, 13 CMR 53 (1953). 

44 The possibility that civilian dependents and employees could be made amenable 
to military jurisdiction by requiring their assent to the exercise of such jurisdiction over 
them as a prerequisite to their accompanying the armed forces overseas seems unlikely. 
The attitude of the present Court indicates that it would not countenance the bartering 
away of constitutional privileges—especially where the bargaining power of the civilians 
involved is so inferior to that of the military forces. 
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States, particularly in the field of security, would not constitute offenses under 
foreign law. Also, it would be highly undesirable to have foreign police roaming 
through our military installations while pursuing their investigations. Further, 
there is always the possibility that procedural safeguards might be inadequate 
to insure fair trials. 

Of course, there are other ways of dealing with offending civilians besides 
trying them, and some of these might be at least as effective as conviction and 
punishment for minor law violations. The military can always return dependent 
offenders to the United States. Such action might well constitute adequate 
punishment for minor offenses and would act as a deterrent to other dependents. 
It is doubtful whether civilian employees could be as well controlled as de- 
pendents by the similar treatment of discharging the offending employee and 
shipping him home. If such a measure were tried and found inadequate, there 
seems to be no reason why Congress could not provide for the induction into 
the armed services of those now employed by the services in a civilian capacity. 
From these or other possibilities, some solution to the problem of dealing with 
the civilian offender accompanying military forces overseas must be found.*® 
Those charged with the duty of making this choice are faced with a dilemma; 
for any solution may well prove to be no more desirable than the military trial 
of civilians.*¢ 

Davw R. NissEN 


#5 Civilian offenders are too numerous simply to be ignored. Figures show that 
from 1949 to 1955 the Army alone tried 2,280 civilians by courts-martial. Kinsella v. 
Krueger, 351 U.S. 477 n.7, 76 Sup. Ct. 890 n.7 (1956). 

46 Since the Government has adopted the policy of turning over to foreign 
authorities American soldiers charged with offenses abroad, and the Supreme Court 
has confirmed its right to do so (Wilson v. Girard, 354 U.S. 524, 77 Sup. Cr. 1409 
(1957) ), it seems likely that American civilians overseas will be made amenable to the 
jurisdiction of foreign courts, especially since the petitioner in the Girard case was 
accorded fair treatment by the Japanese court. 


























Recent Decisions 


CONSTITUTIONAL LAW—Freedom of Speech and Press Includes the Right 
To Distribute Handbills Anonymously. (United States) 


Defendant was convicted of distributing handbills which did not contain 
on their face the names and addresses of their author and distributor as required 
by a city ordinance.! Despite defendant’s contention that the ordinance in ques- 
tion abridged freedom of speech and of the press, secured against state invasion 
by the fourteenth amendment to the Constitution, the conviction was affirmed 
by the Superior Court of Los Angeles County.? On certiorari, held: Reversed 
(three Justices dissenting). Because the identification requirement tends to re- 
strict freedom of expression, the ordinance is void on its face. Talley v. California, 
362 U.S. 60, 80 Sup. Cr. 536 (1960). 

In arriving at this holding, the Court refused to balance the public interest 
against that of the defendant because the ordinance “falls precisely under the 
ban of our prior cases.” This statement is puzzling when the prior cases re- 
ferred to are examined, for although in them ordinances which restricted distribu- 
tion of handbills were found invalid, these ordinances contained either an out- 
right prohibition of all distribution,‘ or a prior restraint upon distribution in the 
form of a license requirement.5 In only one case was the ordinance found to 
be void on its face,® and this was due to the prior restraint imposed. The 
ordinance in Talley obviously placed no absolute ban on the distribution of hand- 
bills; nor did it impose any pre-censorship, for no license was required and no 
limitation was placed on what handbills might contain. Thus, the previous hand- 
bill cases are not convincing support for the finding that the present ordinance 
is void on its face. 

Further, none of the handbill cases involved assertions of the right to exer- 
cise personal freedoms anonymously. The only recent cases in which the right 


1“No person shall distribute any hand-bill in any place under any circumstances, 
which does not have printed on the cover, or the face thereof, the name and address 
of the following: 

(a) The person who printed, wrote, compiled or manufactured the same. 

(b) The person who caused the same to be distributed; provided, however, that 

in the case of a fictitious name, the true names and addresses of the owners, managers 
or agents of the person sponsoring said hand-bill shall also appear thereon.” Los Angeles, 
Cal., Municipal Code § 28.06. 
The handbills distributed by defendant had printed on them the name “National 
Consumers Mobilization” together with phone and post office box numbers, and urged 
readers to boycott listed merchants carrying products of manufacturers whose employ- 
ment policies allegedly reflected racial prejudice. Talley v. California, 362 U.S. 60, 
80 Sup. Cr. 536, 537 (1960). 

2 People v. Talley, 172 Cal. App. 2d Supp. 797, 332 P.2d 447 (1958). 

3 Talley v. California, 362 U.S. 60, 63, 80 Sup. Ct. 536, 538 (1960). 

# Jamison v. ‘Texas, 318 U.S. 413, 63 Sup. Ct. 669 (1943); Schneider v. New Jersey, 
308 U.S. 147, 60 Sup. Cr. 146 (1939), and three cases consolidated therewith. (City 
ordinance forbade all distribution of literature on the street.) 

5 Lovell v. City of Griffin, 303 U.S. 444, 58 Sup. Ct. 666 (1938). (City ordinance 
forbade all distribution of literature without a permit from City Manager.) 

6 [bid. 
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of anonymity was claimed were two concerning freedom of association;? and 
although in both, ordinances denying anonymity in association were held in- 
valid, neither ordinance was found void on its face. Instead, the Court considered 
the facts of each case to determine the extent of the infringement of individual 
rights and balanced these private interests against those of the community. If an 
ordinance infringing anonymity of association is not void on its face, there is 
no apparent reason why one infringing anonymity of expression should be. 
Anonymity is not entitled to any more protection in speech than in association, 
and perhaps it should be entitled to less because in expression there is a greater 
potential for harm—from libel, false representation, and obscenity; and because 
the public generally derives a larger benefit from knowing the identity of one 
expressing himself. 

The concurring opinion ® implies, and the dissent ® positively asserts, that 
the majority has departed from precedent. Conformity to previous cases 1° 
where legislative abridgement of constitutional rights was claimed would seem to 
have required the Court to consider the following: (1) Is this ordinance a real 
limitation upon freedom of speech? and if so, (2) Is the limitation justified by a 
compelling state interest which outweighs the interest of the person regulated? 11 

The majority in Talley considered only the first question above and decided 
that the ordinance did limit freedom of expression since an individual might 
refrain from expressing himself for fear of the possible consequences if his name 
appeared on the handbill. It should be pointed out, however, that at most the 
alleged restraint is an indirect one resulting from self-censorship similar to the 
restraint resulting from libel laws. Apparently, no one suggests that laws pro- 
hibiting libel are unconstitutional because fear of incurring liability thereunder 
may have the incidental effect of deterring one from publishing his views. Also, 
if it be accepted that freedom does not encompass the use of rights to injure 
another, there is logical ground for viewing the ordinance in Talley as securing 
responsibility for the abuse of free speech rather than as limiting freedoms. The 
Constitution, after all, does not guarantee immunity from responsibility for the 
abuse of liberty. 

Despite these arguments that the Talley ordinance is not a genuine restriction 
on liberty, the Court had a sound basis for finding the ordinance to be a real 
limitation on freedom of expression—and this notwithstanding the indirect nature 
of the restriction. Freedom of expression should not be limited to those bold or 
foolish enough to speak regardless of consequences; the timid and the wise should 
have freedom too. 

However, determining that the ordinance limits free expression does not 
establish its invalidity because Constitutional freedoms are not exempt from 


T Bates v. City of Little Rock, 361 U.S. 516, 80 Sup. Ct. 412 (1960), and NAACP v. 
Alabama, 357 U.S. 449, 78 Sup. Ct. 1163 (1958). 

8 By Mr. Justice Harlan, Talley v. California, 362 U.S. 66, 80 Sup. Ct. 539 (1960). 

® Opinion by Mr. Justice Clark, with whom Justices Frankfurter and Whittaker 
joined. Jd. at 67, 80 Sup. Ct. at 540. 

10 Cantwell v. Connecticut, 310 U.S. 296, 60 Sup. Cr. 900 (1939); Hague v. CIO, 
307 U.S. 496, 59 Sup. Cr. 954 (1939); Near v. Minnesota, 283 U.S. 697, 51 Sup Ct. 625 
(1930). 

11Jn Martin v. City of Struthers, 319 U.S. 141, 143, 63 Sup. Cr. 862, 863 (1943), the 
Court said: “We are faced . . . with the necessity of weighing the conflicting interests 
of the appellant in the civil right she claims . . . against the interest of the community 
which . . . this ordinance offers to protect. .. .” 
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every restriction.12 They may be regulated in the compelling interests of the 
community when the interests of the individual are adjudged to be of lesser 
value.13 Had the Court attempted to weigh these conflicting interests, it might 
have had to consider at least two possible goals to be attained by the ordinance 
in which the state could claim a legitimate and large interest: 14 (1) prevention 
of libel, false representation, and obscenity, and (2) assistance to citizens in the 
evaluation of statements made to them. 

The goal of preventing libel, false representations, and obscenity—to be 
attained by making it easier to place responsibility upon those who disseminate 
this type of material—concerns the community’s substantial interest in promoting 
the safety, morals, and general welfare of its people.15 The community also has 
a strong interest in the goal of assisting in the evaluation of expression by re- 
quiring the speaker to identify himself. In United States v. Harriss, a con- 
gressional act 17 requiring those engaged in lobbying activities to identify them- 
selves and furnish other information was upheld on the ground that there was a 
compelling national interest in requiring such identification in order to prevent 
special interest groups from masquerading as proponents of public welfare. 
Today, when individuals are so dependent upon information which is at best 
second hand, and when they are continually bombarded by propaganda from 
countless sources, there seems to be no reason why private citizens need less 
protection than do congressmen. The identity of those disseminating statements 
is often a vital factor in determining what weight should be given to the state- 
ment when its truth or validity is evaluated. 

It is against these community interests that the right of the defendant to 
remain anonymous while distributing handbills is to be balanced. In Harriss, 
the Court considered the possibility that the identification requirement of the 
Lobbying Act might act as a deterrent to freedom of expression and said that 
the danger of persons choosing to remain silent because of fear of the conse- 
quences of identifying themselves with their statements was a “hypothetical” 
danger which had been “conjured up.” 18 The Court concluded that “the hazard 
of such restraint is too remote to require striking down a statute which on its 
face is otherwise plainly . . . [valid].” 19 

This conclusion is irreconcilable with the holding that the ordinance in 
Talley is void on its face, and indicates that had the Court undertaken to weigh 
the conflicting interests using the balances employed in the Harriss case, the 
Talley ordinance would have been found valid. However, the question of what 
result might have been reached if opposing interests had been weighed is rela- 


12In Near v. Minnesota, supra note 10, the Court said: “In maintaining this 
guaranty [liberty of speech and press] the authority of the state to enact laws to pro- 
mote health, safety, morals, and general welfare of its people is necessarily admitted.” 

18 Cox v. State, 312 U.S. 569, 61 Sup. Ct. 762, 765 (1940); Cantwell v. State, 310 
USS. 296, 303-304, 60 Sup. Ct. 900, 903 (1939). 

14The Court notes the absence of any legislative history to indicate the purpose 
of the ordinance, but the finding that the ordinance was void on its face means that 
any legislative history presented to the Court would have been ignored. 

15 Near v. Minnesota, supra note 10. 

16 347 U.S. 612, 74 Sup. Cr. 808 (1954). 

17 Federal Regulation of Lobbying Act, 60 Stat. 812 (1946), 2 U.S.C. §§ 261-70 
(1946). 

18 United States v. Harriss, 347 U.S. 612, 626, 74 Sup. Cr. 808, 816 (1954). 

19 ] bid. 
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tively unimportant. The significant fact is the Court’s refusal to attempt any 
balancing. 

While some have asserted that the Court’s function in such cases is merely 
to apply constitutional limitations to the allegedly infringing regulation without 
any weighing of various interests,?° it is hardly imaginable that the majority has 
adopted this view and abandoned the Court’s long established practice of balanc- 
ing competing interests. Rather, it seems likely that this departure from prece- 
dent and reason, in refusing to give any consideration to public interests, re- 
sulted from a preoccupation with individual rights to a degree exceeding that 
required to preserve personal liberty. 


Davw R. NIssEN 


CORPORA TIONS—Preferred Stock Redemption With Debentures Violates 
Business Corporation Act. (Illinois) 


Owners of cumulative convertible preferred stock which was callable at a 
price of $115 plus accrued dividends sought a declaratory judgment that an 
amendment to the articles of incorporation authorizing redemption by payment 
of $120 in principal amount of income debentures and one warrant for the 
purchase of a share of common stock was invalid. The trial court sustained the 
amendment over arguments of its unfairness and its statutory invalidity. On 
appeal, held: Reversed. Section 14(a) of the Business Corporation Act limits 
the power of amendment under section 52(g) and requires redemption to be in 
money. Bowman v. Armour & Co., 17 Ill. 2d 43, 160 N.E.2d 753 (1959). 

A change in provisions for stock redemption is but one of many modifica- 
tions in shareholder’s rights which may be necessary or desirable in the prudent 
financial management of a corporation. Nevertheless, the need for protection 
of minority shareholders from oppression dictates limitation of the power of 
management and the majority to change the rights of others.2, Modern corpora- 


20In Saia v. New York, 334 U.S. 558, 68 Sup. Ct. 1148 (1948), where an ordinance 
requiring police permission before loud speakers could be used was held void, Justice 
Jackson, dissenting, said: 

“T disagree entirely with the idea that ‘courts must balance the various community 
interests in passing on the constitutionality of local regulations of the character in- 
volved here.’ It is for the local communities to balance their own interests—this is 
politics—and what the courts should keep out of. Our only function is to apply con- 
stitutional limitations.” Jd. at 571, 68 Sup. Ct. at 1155. 

Thornton, Balancing Various Community Interests: Should This Be Part of the 
Judicial Function?, 35 A.B.A.J. 473 (1949), raises the question of the desirability of the 
Court’s balancing competing interests and points out the difficulties inherent in trying 
to weigh against each other such unlikes as explicitly protected personal liberty and 
community exercise of sovereignty. 

1 E.g., modification of conversion rights, voting rights, pre-emptive rights, prefer- 
ence rights upon voluntary or involuntary liquidation or the payment of dividends, and 
rights to cumulate dividends; change of redemption provisions, sinking fund provisions, 
and par value; reduction of capital; authorization of prior preferred shares; sale of 
unissued shares; and elimination or reduction of accrued dividends. See generally 
Symposium—Businesses in Difficulty, 1958 U. Int. L.F. 497. 

2See Ballantine, Questions of Policy in Drafting a Modern Corporation Law, 19 
Caurr. L. Rev. 465 (1931). 
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tion laws have resolved this conflict by granting broad powers of modification 
to management and the majority but preserving and expanding intracorporate 
and judicial remedies for the minority when corporate power is abused or 
exceeded.3 

Modification of shareholders’ rights may be achieved in five ways under the 
Illinois Business Corporation Act: (1) compromise or reorganization,* (2) merger 
or consolidation,’ (3) sale of assets followed by dissolution,’ (4) amendment of 
articles of incorporation,’ and (5) exercise by directors of powers granted in the 
articles of incorporation or by statute.§ Protection of the minority in a compro- 
mise or reorganization is accomplished by requiring approval by three-fourths 
of the shareholders of any class and by the court.® In a merger, consolidation, 
or sale of assets followed by dissolution, two thirds of the shareholders of each 
class must approve; 1° moreover, a dissenting shareholder may demand cash for 
his stock and has a right of appraisal if no agreement on its value can be reached." 
If amendment of the articles of incorporation is the device used for modification, 
two-thirds of the shareholders of each class must approve, but no right to demand 
cash exists.12 Shareholder approval is not required for the exercise of the di- 
rectors’ power to modify other than that which might be required to place such 
powers in the articles of incorporation; nor does the dissenter have a right to 
receive the appraised cash value of his stock. The use of any of these methods 
is subject to the power of a court of equity to scrutinize the transaction for 
fraud or unfairness.!3 

In the instant case the method of modification was an amendment to the 
articles of incorporation changing the terms upon which the corporation could 
redeem the stock from $115 plus accrued dividends 14 to $120 principal amount 


3 See Luce, Trends in Modern Corporation Legislation, 50 Micu. L. Rev. 1291, 1318 
(1952). 

*Business Corporation Act § 90(c), Int. Rev. Strat. c. 32, § 157.90(c) (1959) 
[hereinafter cited as BCA]. There are no reported decisions of reorganizations under 
this provision. 

5BCA §§ 61-70. 

SBCA §§ 71-81. 

TBCA §§ 52-57. 

8 E.g.. BCA § 5(1) (alteration of by-laws); id. § 5(0) (establishment of share 
bonus and share option plans); id. § 6 (acquisition of the corporation’s shares); id. § 15 
(division of unissued shares into series and determination of relative rights and prefer- 
ences of each series); id. § 17 (fixation of consideration for shares); id. § 19 (determina- 
tion of amount of stated capital). 

®BCA § 90(c). 

10 BCA § 64 (merger or consolidation); id. § 72 (sale of assets); id. § 76 (voluntary 
dissolution) . 

11BCA § 70 (merger or consolidation); id. § 73 (sale of assets). 

12BCA §§ 53, 54. 

13 F’.g., Western Foundry Co. v. Wicker, 403 Ill. 260, 85 N.E.2d 722 (1949) (fairness 
of amendment considered); Robb v. Eastgate Hotel, Inc., 347 Ill. App. 261, 106 N.E.2d 
848 (1st Dist. 1952) (fraud in sale of assets considered). See generally Note, The 
Fairness Concept in the Elimination of Accrued Dividends, 44 Nw. U. L. Rev. 389 
(1949). Although the governing concept in a reorganization is that of a bargain, the 
approval of the court probably also involves application of a standard of fairness. 

14 At the time the amendment was adopted dividends had accrued for three years 
and totaled $18.00. 
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of thirty-year income debentures plus a transferable warrant for the purchase 
of one share of common stock.!5 Upon adoption of the amendment the directors 
immediately exercised their power to redeem the preferred stock on these terms. 
Deciding that the validity of the amendment depended upon the propriety of its 
inclusion in initial articles of incorporation, the court then examined the corpora- 
tion’s power to issue shares under section 14 of the act. After authorizing the 
issuance of shares “with such designations, preferences, qualifications, restrictions, 
and such special or relative rights as shall be stated in the articles of incorporation, 
that section continues: 


“Without limiting the authority herein contained, a corporation, when so 
provided in its articles of incorporation, may issue shares of preferred or 
special classes: 

“(a) Subject to the right of the corporation to redeem any of such shares 
at not exceeding the price fixed by the articles of incorporation for the 
redemption thereof.” 


The court then decided that the word “price” as thus used connoted considera- 
tion paid in money and not bonds or other evidences of debt. Stating that a 
corporation has no inherent right to redeem its preferred stock and can do so 
only if authorized by law,1® the court then held, in effect, that the quoted sub- 
section was a grant of power in derogation of pre-existing law 17 and was to be 
strictly construed. Since the power to redeem in money was expressed, the 
power to redeem in any other way was excluded and the amendment was invalid. 
Further support for this interpretation was found in the fact that substitution of 
other corporate securities for stock is expressly authorized where the modifica- 
tion is by merger.18 This was said to demonstrate the ability of the legislature 
to provide for such a substitution in express terms and to evidence a policy that 
such a drastic change would be allowed only if the dissenting shareholders have 
a cash alternative to the proposed change in their rights. 

The adverse effect on Illinois corporations of such a holding is evident in 
view of the income tax advantages of debt securities over preferred stock.!® 


15 The debentures were to bear interest at 5% providing the same amount of in- 
come as the 6% preferred stock. The terms of the warrants as fixed by the board per- 
mitted purchase of common stock for ten years at prices increasing from $12.50 per 
share to $20.00 per share over this period. When the amendment was adopted the 
market value of Armour stock was about $11.50. 

1617 Ill. 2d at 51, 160 N.E.2d at 757. 

17 This attitude was unwarranted because repurchase of shares had been permitted 
before the BCA was enacted. See, e.g., Chetlain v. Republic Life Ins. Co., 86 Ill. 220 
(1877); Brown v. Fire Ins. Co., 265 Ill. App. 393 (1st Dist. 1932) and cases cited therein. 
Since redemption provisions in articles of incorporation are a comparatively recent 
development in business practice, no cases involving such provision arose before the 
BCA. However, in Douglas v. Aurora Daily News Co., 160 Ill. App. 506 (2d Dist. 1911), 
a clause on a stock certificate giving the corporation president an option to repurchase 
when the holder’s employment was terminated was sustained. There is no reason why 
redemption provisions at the option of the company should stand on any different 
ground than options to repurchase held by the company. 

18 BCA §§ 61, 70. 

19 Interest on indebtedness, unlike dividends on preferred stock, is deductible in 
determining taxable income of the payor. Int. Rev. Cope or 1954, § 163. For the payee, 
however, dividend income is generally more advantageous than interest income because 
it may be excluded to the extent of $50, id. § 116, and may result in a tax credit equal 
to 4% of the dividends received. Id. § 34. 
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To achieve such a complete exchange of securities a corporation must now resort 
to one of the methods of modification under which appraisal rights exist. This 
requirement may present an insurmountable obstacle to the corporation lacking 
sufficient cash to pay dissenting shareholders. Careful drafting of initial articles 
of incorporation cannot avoid the problem because the result of the decision is 
that original provisions allowing such a redemption could not be filed with the 
Secretary of State.?° 

The most unfortunate implication of the decision, however, is found in the 
court’s restrictive interpretation of a specific grant of corporate power despite 
the express statement of legislative purpose that it was not to limit the preceding 
general grant.2! If section 14(a) had been omitted it seems clear that the authori- 
zation to issue shares with any designations, preferences, qualifications, restric- 
tions, special rights, or relative rights, coupled with the recognition in section 58 
of a corporation’s power to redeem, would have permitted redemption with 
debentures. It was unnecessary for the court to limit this broad grant of power 
in order to give meaning to section 14(a) in view of its apparent purpose of 
protection of remaining shareholders from the effects of the corporation’s buying 
out of insiders at advantageous prices.22 This provision requires a maximum 
redemption price, which will govern both the redemption and repurchase 2° of 
redeemable shares, to be fixed by the articles of incorporation.24 Thus it would 
seem that the purpose of section 14(a) is not to limit a corporation’s power to 
benefit remaining shareholders at the expense of those whose shares are called 
but on the contrary to limit its power to benefit unduly those withdrawing from 
the corporation. Since a restrictive interpretation was unnecessary and was in 
conflict with the basic “enabling act” philosophy of the act,?5 it is to be hoped 
that the precedent value of the Armour case will be limited. Were the re- 
strictive attitude of the court in this case to be extended to other grants of 
corporate power, financial management of Illinois corporations would be rendered 
much more difficult. The specific holding of this case can be changed by the 
legislature; judicial attitudes are not so easily shaken. 

In view of these considerations, it might seem that a wiser approach to the 
case would have been to rest invalidity on the fairness of the transaction. Al- 
though the trial court had found that the amendment was fair, the Illinois court 


20BCA § 48. 

21 “Without limiting the authority herein contained, a corporation, when so pro- 
vided in its articles of incorporation may issue shares of preferred or special classes. 
...” BCA § 14. 

22 See Nemmers, The Power of a Corporation To Purchase Its Own Stock, 1942 
Wis. L. Rev. 161, 175; Note, Stock Repurchase Abuses and the No Prejudice Rule, 59 
Yate L. J. 1177 (1950). Protection of creditors is accomplished by BCA § 58. 


23 BCA §§ 6, 14(a). 

241 CorPoRATION Law Comm. or THE Cuicaco Bar Ass’N, THE ILLINOIS BusINEss 
CorporaTIon Act ANNOTATED 89 (1947). 

25 “What we have sought to attain in the model act is: (a) a modern act; (b) a 
complete act; (c) a flexible act; and (d) a relatively simple act. ... It has been de- 
scribed as an enabling act, and it is primarily that. It does not purport to be a policing 
act. The policing must be left to blue sky statutes and other statutes of that character, 
and to case law defining fraud and delineating the obligations of majorities to minorities.” 
Campbell, The Model Business Corporation Act, Bus. Law. 99-100 (July 1956). The 
Model Act is based on the Illinois BCA. /d. at 100. 
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has previously considered that issue on an appeal.26 The facts of the case could 
have led the court to a decision for either party. It is possible that criticisms 
leveled at the court for its application of a fairness test convinced it that the test 
could not be practically administered.27 Nevertheless, a new attempt by the 
court to enunciate and apply a standard of fairness to corporate transactions 
would have better satisfied the need for expanded corporate powers checked by 
more sensitive equitable standards and more efficient equitable remedies. 


Rocer M. Firz-Gera.p 


INCOME TAX—Advance Payment for Cattle Feed To Be Delivered in 
Following Year Is Deductible in Year Paid. (United States) 


Taxpayer operated a cattle ranch. In 1953 due to drought and an impending 
shortage of cattle feed, he gave his feed supplier $50,000 as an advance payment 
on 745 tons of feed. Delivery was to be made as taxpayer placed his orders 
and the price was to be the market price prevailing on the delivery dates. If 
the advance payment exceeded the ultimate cost, taxpayer was entitled to a 
refund.1 The supplier was unable to guarantee delivery but did agree to fill 
taxpayer’s orders first in the event of shortages. Taxpayer claimed a deduction 
of the $50,000 for the year 1953,2 which the Commissioner disallowed. This was 
sustained by the Tax Court? on the ground that the amount had not been paid 
or incurred in 1953 and that it was only a deposit, deductions for which should 
be taken as the feed was actually delivered. On appeal, held: Reversed. Pre- 
payment for feed to assure preferential delivery and to avoid a distress sale is 
reasonable and has a direct relation to taxpayer’s business. The fact that the 
expenditure covered feed for more than a twelve-month period did not convert 
it into a capital expenditure and the possibility of a refund did not make the 
amount a deposit since the contract was binding and was carried out by the 
parties. Cravens v. Commissioner, 272 F.2d 895 (10th Cir. 1959). 

In order to be claimed as an expense deduction, an expenditure must be 
related to a trade or business, it must be ordinary and necessary, it must be paid 
or incurred in the year for which the deduction is sought,* and it must be made 
for an expense item.® In the instant case there is no dispute as to the fact that 


26 Western Foundry Co. v. Wicker, 403 Ill. 260, 85 N.E.2d 722 (1949). See also 
Wessel v. Guantanamo Sugar Co., 134 N.J. Eq. 271, 35 A.2d 215, aff'd, 135 N.J. Eq. 506, 
39 A.2d 431 (Cc. Err. & App. 1944). In the Western Foundry case, however, the amend- 
ment was sustained although it was more vulnerable to attack for unfairness than the 
amendment in the instant case. 

27See Billyou, Corporate Reorganization Under State and Federal Statutes, 1958 
U. ILL. L. F. 556, 577. For criticism of the fairness test generally, see Gibson, How Fixed 
Are Class Shareholder Rights?, 23 Law & Contemp. Pros. 283, 296 (1958). 

1The payment did exceed the cost of orders in 1954 but the excess was used up 
by orders in 1955. 

2 Payment was made by a check which the supplier had cashed in 1953. 

$R. D. Cravens, 30 T.C. 903 (1958). 

*Int. Rev. Code of 1939 § 23(a) (1) (a), 52 Stat. 457 (now Int. Rev. Cope or 1954 
$ 162 (a)). 

5“If a payment is not an ‘expense’ it is not deductible under § 23 (a) or (b), re- 
gardless of how ordinary and necessary it might be.” Unitex Industries, Inc., 30 T.C. 
469, 475 (1958). 
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the raising of cattle was the taxpayer’s trade or business. It is also clear that an 
expenditure for feed was ordinary and necessary ® and that it clearly would 
have been an expense item but for the prepayment.? The primary difference 
of opinion between the Tax Court and the Court of Appeals was whether or 
not the $50,000 was paid or incurred in 1953, the year for which the deduction 
was claimed. The Tax Court found that the amount had not been paid or in- 
curred in 1953 since (1) the price of the feed was uncertain; (2) the delivery 
dates were not set; (3) the supplier was not obligated to deliver any quantity 
of feed; and (4) there was a possibility of a refund in the event that the price 
of grain delivered was less than $50,000.8 The Court of Appeals, on the other 
hand, determined that the $50,000 had been paid and was not a deposit despite 
the fact that Cravens might have obtained a refund. 

The position of the Tax Court was clarified in a later case, John Ernst,® in 
which a similar payment was allowed 9s a deduction. The court there distin- 
guished the Cravens case on the ground that in Ernst there was no possibility of 
a refund.!° The distinction thus established by the Tax Court between a pay- 
ment and a deposit is supported by Bauer Brothers v. Commissioner }* and Rose 
v. United States.12 In Bauer Brothers it was held that expenses are incurred only 
when there is an agreement or a legal obligation to pay them within the taxable 
year. In Rose it was held that a remittance made in respect of an asserted tax 
liability was a deposit rather than a payment since the remittance did not become 
a payment until the amount became settled and liability became certain. 

In determining whether a remittance should be treated as income, the gen- 
eral rule is that if the taxpayer receives earnings under a claim of right without 
restriction as to their disposition, he has received income even though it may 
still be claimed that he is not entitled to retain the payment and even though 
he may still be adjudged liable to restore its equivalent.1* In Brown v. Helver- 
ing,14 this doctrine was applied to overriding commissions which the taxpayer 
sought to exclude from his gross income. The court held that the fact that some 
portion of the amounts received might have to be refunded in the future did 
not affect their quality as income. If this doctrine were to be applied by analogy 
to the deduction of an expense by a cash basis taxpayer, it would appear that the 
possibility of a refund should make little or no difference if payment is actually 
made. 

An analogous rule is followed with respect to deductions claimed for state 
taxes which are paid and for which suit is subsequently brought for refund. It 


® Welch v. Helvering, 290 U.S. 111, 54 Sup. Cr. 8 (1933); 4 Mertens, FEDERAL 
INCOME TAaxaTION § 25.09 (1955). 

™The cost of feeding and raising livestock may be treated as an expense deduc- 
tion, in so far as such cost represents actual cash outlay.” Treas. Reg. 118, § 39.23(a)-11 
(now Treas. Reg. § 1.162-12 (1958)). 

8 Cravens v. Commissioner, 272 F.2d 895 (10th Cir. 1959). 

932 T.C. 181 (1959). 

10 The Tax Court was clearly wrong in indicating that there could be no refund 
in any event, e.g., suppose the supplier had refused to make delivery of the feed. 

11 46 F.2d 874 (6th Cir. 1931), affirming 9 B.T.A. 392 (1927), cert. denied, 283 U.S. 
850, 51 Sup. Ct. 560 (1931). 

12 256 F.2d 223 (3d Cir. 1958). 

18 North American Oil Consol. v. Burnet, 286 U.S. 417, 52 Sup. Ct. 613 (1932). 
14291 US. 193, 54 Sup. Cr. 356 (1934). 
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is well settled that contested state tax deficiencies which have in fact been paid 
to the taxing authorities should be deducted in the year paid even though the 
contest of liability is continued by the taxpayer by the filing of a claim for refund 
and a suit for recovery of the amount paid.!5 It would thus appear that the 
distinction drawn by the Tax Court in the Ernst and Cravens cases between 
absolute and contingent payment is of doubtful validity. Certainly a taxpayer 
who has made a payment which he insists was valid and for which he disclaims 
any but a contingent right to a refund takes a more logical and consistent position 
in claiming a deduction than one who demands the return of what he has paid 
and at the same time claims a deduction for having paid it. In addition, it is 
easily arguable that the difference between Ernst and Cravens is not one of 
absolute as opposed to contingent payment but merely one of difference in degree 
of contingency.1@ 

On the other hand, the analogous application of the claim of right doctrine 
to the question of payment of expenses is weakened by the fact that with respect 
to income it is not applied where the sale of goods is involved. Amounts re- 
ceived from the sale of goods are included in the gross income for the year in 
which the sale is completed and not in the year in which the contract for sale 
was executed and advance payment made.!7 If this “completed transaction” rule 
were applied to a vendee of goods, such as Cravens, it would seem that no de- 
duction should be taken until the feed is delivered. However, the reason for the 
rule is that the taxable income of the vendor is the gain derived from the sale— 
not the total amount of the payment. Thus, where there is merely a contract to 
sell unascertained goods, at unspecified prices to be obtained at an unknown cost, 
there is no way to determine the taxable gain arising from the transaction even 
though full payment is made in advance. Clearly the reason for the rule is 
inapplicable to the vendee who seeks an expense deduction for the amount paid 
in advance. Here the amount to be deducted is definitely ascertained at the 
time of payment since the deduction claimed will be equal to the entire amount 
of the payment. 

Granting that the $50,000 had been paid in 1953, the problem would still 
remain as to whether it should properly be deducted in that year. This raises 
the question of when deductions for prepaid expenses should be taken. The very 
term “prepaid expenses” is misleading since under the Code there is no provision 
for amortizing expense payments. Thus, if a payment is a capital expenditure, 
it must be amortized or depreciated over future years and if it is an item of 
expense, it must be deducted in the year paid or incurred. With this in mind 
the question becomes simply whether the prepayment of a normal expense item 
can or should create a capital asset the cost of which should be amortized. 

Generally, an expenditure should be treated as capital in nature if it results 
in the acquisition of an asset having a useful life of more than one year.}8 


“Tax treatment and generally accepted accounting treatments have been in 
substantial accord on the principle of deferment of prepaid expenses to the 
future years to which the expenses were attributable. The tax accounting 


15 Consolidated Edison of New York v. United States, 133 Ct. Cl. 376, 135 F. Supp. 
881 (1955); Chestnut Sec. Co. v. United States, 104 Ct. Cl. 489, 62 F. Supp. 574 (1945); 
Western Cartridge Co., 11 T.C. 246 (1948); Gibson Products Co., 8 T.C. 659 (1947). 

16 See note 10 supra. 

17 Veenstra & De Haan Coal Co., 11 T.C. 964 (1948); Federal Machine & Welding 
Co., 11 T.C. 952 (1948). 
18 Hotel Kinkade v. Commissioner, 180 F.2d 310 (10th Cir. 1950). 
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rules treated such payments as capital expenditures, to be amortized over 
the period of useful life and applied even to taxpayers on the cash basis. 
24 


Therefore, if a cash basis taxpayer pays for items which constitute capital ex- 
penditures, he must amortize the expenditure in the same fashion as an accrual 
basis taxpayer.2® Thus, the cost of obtaining a long-term mortgage loan has 
been held to be amortizable 2! as have prepayments of rent,2? bonuses for the 
acquisition of leases for more than one year,?3 and commissions for the negotia- 
tion and sale of such leases.24 The proper treatment of prepaid insurance remains 
unclear. Although it was apparently settled in 1942 that such payments must be 
amortized,” the Eighth Circuit in 1957 adopted the view that the deduction may 
be taken in the year paid, at least where this has been the uniform practice of 
the taxpayer.26 Advance payments for personal services cannot be deducted 
until such services are actually rendered.?7 Similarly, prepaid medical expenses 
may be deducted only in the year in which actual liability for payment is 
incurred.?8 Nevertheless, amounts paid in advance for interest 2® and for state 
taxes 89 may be deducted in the year paid. The Tenth Circuit distinguished 
the Cravens case from cases which denied deductibility of prepaid expense in the 
year paid on the ground that Cravens did not involve a situation of fixed 
liabilities ordinarily payable in periodic installments, but instead involved a 
“situation of payment to forestall a distress liquidation of property essential to 
the continuance of the taxpayer’s business.” 31 

The advance payment in the Cravens case obtained two things for the 
taxpayer—a promise of preferential treatment and the payment of future feed 
deliveries. If the promise had cost anything, such cost would properly have 
been deducted in the year in which it was paid since it was closely related to 
the immediate operation of the business and because it provided a future benefit 
of an indeterminate nature or for an indefinite duration.3? In fact the promise 


19 Austin, The Internal Revenue Code of 1954: Tax Accounting, 68 Harv. L. Rev. 
257, 270 (1954). 

20 M. P. Klyce, 41 B.T.A. 194 (5th Cir. 1940), appeal dismissed. 

21 [bid.; Julia Strow Lovejoy, 18 B.T.A. 1179 (1930). 

22 Baton Coal Co., 19 B.T.A. 169 (1930), aff'd, 51 F.2d 469 (3d Cir. 1930), cert. 
denied, 284 U.S. 674, 52 Sup. Ct. 129 (1931); Galatoire Bros. v. Lines, 23 F.2d 676 (Sth 
Cir. 1928). 

28 Home Trust Co. v. Commissioner, 65 F.2d 532 (8th Cir. 1933). 

24 Renwick v. United States, 87 F.2d 123 (7th Cir. 1937); Bonwit Teller & Co. v. 
Commissioner, 53 F.2d 381 (2d Cir. 1931). 

25 Commissioner v. Boyleston Market Ass’n, 131 F.2d 966 (1st Cir. 1942), overruling 
Welch v. DeBlois, 94 F.2d 842 (1st Cir. 1938). 

26 Waldhiem Realty & Inv. Co. v. Commissioner, 245 F.2d 823 (8th Cir. 1957). 

27 Rev. Rule 58-53, 1958-1 Cum. Butt. 152; Rev. Rul. 170, 1953-2 Cum. Butt. 141. 

28“The intent of the section of the Code appears to be clear. It is to allow a 
deduction for expenses incurred and paid in the taxable year for medical care.” Robert 
S. Bassett, 26 T.C. 619, 621 (1956). 

29 John D. Fackler, 39 B.T.A. 395 (1939); LT. 3740, 1945 Cum. Butt. 109. 

80 Lillian Bacon Glassell, 12 T.C. 232 (1949). 

31 Cravens v. Commissioner, 272 F.2d 895, 898 (10th Cir. 1959). 

82, H. Sheldon & Co. v. Commissioner, 214 F.2d 655 (6th Cir. 1954); A. Finken- 
berg’s Son’s, Inc., 17 T.C. 973 (1951). 
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alone cost taxpayer nothing since the entire amount of the payment was to be 
set off against future deliveries of feed. Therefore, nothing could be deducted 
for it and the amount of deduction to be taken for feed payment would become 
fixed and certain at the time of delivery. 

Although there is much authority to support the proposition that prepaid 
expenses should be amortized over future years, it is difficult to say that the 
result in the Cravens case was clearly wrong. Under the cash method of ac- 
counting, deductions are to be taken in the year paid and income reported in 
the year received and it can be strongly argued that the Internal Revenue Code 
was not intended to force a cash basis taxpayer to use an accrual method of 
accounting. Nevertheless, the payment did amount to more than a mere expense 
payment and it did result in the acquisition of an asset having a useful life of 
more than one year. It would, therefore, have been better to require that the 
payment be amortized and deducted as an expense as deliveries were made. 
Both the Ernst and the Waldhiem 33 decisions can be distinguished from Cravens 
on the ground that in each the taxpayer had as a matter of consistent practice 
deducted the payments in the year paid and continuation of the practice would 
more clearly reflect his income for the years in question.34 It would seem that 
either method of accounting for such expenditures should be upheld if a con- 
sistent practice is followed since over a period of years income will be clearly 
reflected by either method. 


Georce Curtis LACKEY 


PATENTS—Mandatory Package Licensing Held a Misuse of Patents. (Federal) 


Plaintiff was a party to an antitrust consent decree ! which required the grant- 
ing of licenses at reasonable royalties to all applicants without discrimination 
and which enjoined mandatory package licensing.2 Defendant attempted to pro- 
cure a license under several patents owned by plaintiff. Refusing to establish a 
royalty for the license sought, plaintiff first tried to persuade the defendant to 
accept a license at a stated royalty under all of its patents which related to the 
same manufacturing art and, when this failed, offered for the same royalty the 
license requested or any other license under any or all of its patents. Defendant 
rejected the license offers. In plaintiff's action for infringement, the district 
court granted defendant’s motion for summary judgment upon the grounds 
that plaintiff had misused its patents and had violated the antitrust decree. On 
appeal, held: Affirmed. Refusal to license part of a package of patents for less 
than the royalty charged for the entire package constitutes a misuse of patents 


38 Waldhiem Realty & Inv. Co. v. Commissioner, 245 F.2d 823 (8th Cir. 1957). 

34In Ernst, for all years subsequent to the one under litigation the taxpayer 
actually took delivery of the feed for future years at the time of payment. 

1United States v. Libbey-Owens-Ford Glass Co., Civil No. 5239, N.D. Ohio, 
October 30, 1948. See generally Hartford-Empire Co. v. United States, 323 U.S. 386, 
65 Sup. Ct. 373 (1945), modified, 324 U.S. 570, 65 Sup. Ct. 815 (1945). 

2 Mandatory (as opposed to voluntary) package licensing is the conditioning of 
the granting of a license for one patent upon the acceptance of a license for another 
patent. 

3 American Securit Co. v. Shatterproof Glass Corp., 154 F. Supp. 890 (D. Del. 
1957), 166 F. Supp. 813 (D. Del. 1958). 
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and also violates an antitrust decree prohibiting mandatory package licensing.* 
American Securit Co. v. Shatterproof Glass Corp., 268 F.2d 769 (3d Cir. 1959), 
cert. denied, 361 U.S. 902, 80 Sup. Ct. 210 (1959). 

In the principal case a court of appeals ruled for the first time on mandatory 
patent package licensing > and it interpreted a provision, contained in approxi- 
mately 106 antitrust decrees,® calling for compulsory unconditional licensing of 
patents. As these two issues were explicitly treated independently by the court, 
there is little reason to restrict application of the case to patentees bound by 
antitrust decrees. 

A patent gives its owner the right to exclude others for seventeen years 
from using the invention covered by the patent,” even though the owner neither 
uses nor licenses the invention. However, since the information concerning a 
patented invention is available to anyone interested,® the right to exclude which 
is conferred by a patent is merely the right to sue for infringement. This right 
to sue is denied a patentee who misuses his patent.1° 

The doctrine of misuse of patent, which is similar to the equitable defense 
of “unclean hands,” 1! first arose in reference to a corporate patentee that 
attempted to establish a monopoly in an unpatented product.!2 The defense 
subsequently has been allowed in any instance in which the patentee sought to 
“tie” the sale or lease of unpatented products to a license, lease, or sale of a 
patent or patented product.!* Such an extension of the patent monopoly to 


*A third ground of decision was that plaintiff’s standard licensing agreement pro- 
vided that the license contract would remain in force until expiration of the last issued 
patent. Although the licensee had an option to terminate the license after one year 
upon thirty days notice, the court held that failure to provide for a reduction in package 
royalties upon the expiration of individual patents contained in the package constitutes 
a misuse of patents. American Securit Co. v. Shatterproof Glass Corp., 268 F.2d 769 
(3d Cir. 1959), cert. denied, 361 U.S. 902, 80 Sup. Cr. 210 (1959). 

5 Several cases have carefully pointed out that mandatory package licensing was 
not practiced by the licensor. See Baker-Cammack Hosiery Mills v. Davis Co., 181 F.2d 
550 (4th Cir. 1950) (package license offer accompanied by offer to negotiate for other 
combinations); cf. Sbicca-Del Mac, Inc. v. Milius Shoe Co., 145 F.2d 389 (8th Cir. 1944) 
(sub-licensor not contractually bound to license in packages only). 

6S. Rep. No. 72, 85th Cong., Ist Sess. 14 (1957); Wall Street Journal, Nov. 24, 
1959, p. 5, col. 1 (midwest ed.). 

735 U.S.C. § 154 (1952). 

§ Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405, 28 Sup. Cr. 748 
(1908). 

935 U.S.C. §§ 10-13 (1952). 

10 Since a misuse does not invalidate a patent, a patentee which ceases misusing its 
patent can sue for infringement occurring after the misuse is purged. United States 
Gypsum Co. v. National Gypsum Co., 352 U.S. 457, 77 Sup. Ct. 490 (1957); Westing- 
house Elec. Corp. v. Bulldog Elec. Prods. Co., 179 F.2d 139 (4th Cir. 1950). 

11 Stearns v. Tinker & Rasor, 252 F.2d 589 (9th Cir. 1958). 


12 Motion Picture Patents Co. v. Universal Film Co., 243 U.S. 502, 37 Sup. Cr. 416 
(1917). 

13 Morton Salt Co. v. Suppiger, 314 U.S. 488, 62 Sup. Cr. 402 (1942); Leitch Mfg. 
Co. v. Barber Co., 302 U.S. 458, 58 Sup. Ct..288 (1938); Carbice Corp. of America v. 
American Patents Dev. Corp., 283 U.S. 27, 51 Sup Ct. 334 (1931); Cardox Corp. v. 
Armstrong Coalbreaking Co., 194 F.2d 376 (7th Cir. 1952) (alternative holding), criti- 
cized by Crouch, A New Patent Doctrine: The Right To Profit From Trespass, 42 
AB.A.J. 239 (1956). 
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unpatented products constitutes a restraint of trade and, although not necessarily 
violative of the antitrust laws, is outside the scope of the patent grant.!4 

Relying on the misuse doctrine, the Supreme Court in United States v. 
Paramount Pictures ‘© vigorously condemned “block-booking”—the practice of 
conditioning the granting of licenses of certain copyrighted movie films upon the 
acceptance of a license of other copyrighted films for an additional stipend— 
and indicated that each “monopoly” should stand or fall on its own merits.1® 
The principle of the Paramount case has been cited as applying to patents as well 
as to copyrights.17 

The Third Circuit in the instant case relied upon the above lines of au- 
thority and this reliance appears to be justified. The suppression of competi- 
tion among unpatented products is against the public policy of encouraging 
free competition.18 Logically, it is but a short step from product competition 
to patent competition, which can benefit the public by encouraging research by 
smaller inventors who would otherwise be prevented from entering the patent 
market.!® In the instant case, plaintiff's two offers had the effect of limiting 
competition among patents since defendant would be unlikely to pay an addi- 
tional royalty for the license of a patent which competed with one of the un- 
wanted patents contained in plaintiff’s package. The defendant, if economically 
motivated, would accept a license under all of plaintiff’s patents rather than risk 
having to pay additional royalties for patents which might be needed later.?° 

The court also justified its decision on the basis of licensee estoppel, a 
fictional doctrine by which a licensee implicitly recognizes the validity of a 
patent by the acceptance of a license under the patent. In a suit for unpaid 
royalties the licensee is estopped from denying the patent’s validity,?4 a conse- 
quence which has been attacked as detrimental on the ground that clearing 
the records of invalid patents is important to the stimulation of research.?? 
If mandatory package licensing or its economic variations were prevented, 
patent validity might be contested more frequently since a licensee could se- 


14 Morton Salt Co. v. Suppiger, supra note 13; F. C. Russell Co. v. Consumers In- 
sulation Co., 226 F.2d 373 (3d Cir. 1955); F. C. Russell Co. v. Comfort Equip. Corp., 
194 F.2d 592 (7th Cir. 1952). 

15 334 U.S. 131, 68 Sup. Ct. 915 (1948). 

16 7d. at 158, 68 Sup. Ct. at 929. Compare Ethyl Gasoline Corp. v. United States, 
309 U.S. 392, 60 Sup. Ct. 618 (1940) (one patent cannot be used to expand the monopoly 
of another patent). 

17 Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827, 70 Sup. Ct. 
894 (1950). 

18 Morton Salt Co. v. Suppiger, 314 U.S. 488, 62 Sup. Cr. 402 (1942). Since a 
successful infringement suit would substantially strengthen the patent license bargaining 
position of a misusing patentee, the defense of misuse of patent can be asserted even 
though the defendant has not been harmed by the misuse. Jd. at 493, 62 Sup. Ct. at 405. 

19 See VAUGHAN, THE Unitep StATEs PATENT SysTEM 256 (1956). 

20 The following offers are economically the same: (1) licensing A patent for X 
dollars on condition that a license be taken out under B patent for Y dollars (Paramount 
case); (2) licensing A and B patents for X plus Y dollars (plaintiff’s first offer); 
(3) licensing A patent for X plus Y dollars with an option to take a license under B 
patent at no extra cost (plaintiff’s second offer). 

21 United States v. Harvey Steel Co., 196 U.S. 310, 25 Sup. Cr. 240 (1905). 

22 Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827, 840, 70 
Sup. Cr, 894, 901 (1950) (dissenting opinion). 
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cure licenses under the valid patents in a package, then await an infringement 
suit for the use of the allegedly invalid patents.23 Plaintiff’s second offer, 
which allowed defendant to take licenses only for the patents specifically de- 
sired, left defendant free to contest the validity of any patent for which a 
license was not taken, but provided no incentive for such a contest since the 
royalty remained the same no matter which patents were accepted. 

Freedom of the licensee to choose the patents under which a license will be 
taken can, however, be a two-edged sword. A bargain-hunting licensee could 
secure a license on important patents, then gamble that the expense and un- 
certainties of patent litigation would deter the patentee from suing for infringe- 
ment of less important patents. In the instant case, all patents in the package 
related to the flat glass making art, but plaintiff apparently did not contend that 
defendant needed all the patents to produce its product.24 A patentee who holds 
patents relating to the production of a single product should not, it is submitted, 
be required to license his patents individually, thus dividing and dissipating his 
right to prevent infringement. For this reason the opinion in the instant case, 
which allows no exception to the rule against mandatory package licensing, is 
too broad. Rather, the prohibition of mandatory package licensing should be 
restricted to instances in which infringement is not a necessary consequence of 
failure to accept an entire patent package.?5 

In a pointedly isolated treatment of the antitrust decree violation, the court 
held that plaintiff’s licensing policies constituted mandatory package licensing 
and, as a consequence, violated the antitrust decree. This is erroneous, it is sub- 
mitted, because plaintiff’s second offer placed no condition whatsoever, other 
than royalty payment, on the license of any patent desired by the defendant. 
Nevertheless, even though the court’s reasoning seems faulty, its conclusion that 
the decree was violated appears to be correct. By requiring the same royalty, 
regardless of the number of patents licensed, plaintiff in its second offer practiced 
royalty discrimination against defendant,?* which did not want and, presumably, 
could not use all the patents in the package. Since the package royalty rate was 
established in negotiation with the giants of the industry,27 which presumptively 
could best utilize a diverse patent package, plaintiff’s licensing policy constituted 
a prohibited discrimination against smaller licensees. 

Previous decisions have established that the patent monopoly cannot be 


23 Except for the instance of two or more inventors seeking a patent on the same 
invention, there are very few affirmative attacks upon the validity of patents. Subcomm. 
on Patents, Trademarks, and Copyrights, Senate Comm. on the Judiciary, 84th Cong., 
2d Sess., Opposition and Revocation Proceedings in Patent Cases 13 (Comm. Print 1957). 
The lengths to which patentees go to avoid a judicial determination of patent validity 
leaves open to serious question the proposition that patents would be contested more 
frequently if mandatory package licensing were prohibited. Cf. VaucHan, THE UNiTep 
States Patent SysTEM 203-14 (1956). 

24Qn the contrary, several companies requested licenses on only a few of the 
patents. One company sought a license on a single patent, then accepted the standard 
package licensing agreement, but terminated the license when the single patent expired. 
United States v. Libbey-Owens-Ford Glass Co., 119 U.S.P.Q. 86 (N.D. Ohio 1958). 

25 See Wood & Johnson, Patents and the Antitrust Laws, 1950 U. Int. L. F. 544, 560. 

26 Contra, United States v. Libbey-Owens-Ford Glass Co., supra note 24. 

27 The package royalty rate was first accepted by Libbey-Owens-Ford Glass Co. 
and Pittsburgh Plate Glass Co. United States v. Libbey-Owens-Ford Glass Co., supra 
note 24, at 90. 
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extended to enhance the sales appeal of unpatented products.?8 Now the principal 
case enlarges the misuse doctrine so that the use of one patent to strengthen the 
licensing appeal of another patent constitutes an unlawful extension of the patent 
monopoly. As a corollary, necessary to effective application of the expanded 
misuse doctrine, the court declared that without exception the royalty on the 
license of one patent contained in a patent package must be less than the royalty 
of the whole package. Unless checked by legislation the eventual result appears 
to be a requirement that each patent, if the licensee so desires, be priced and 
licensed individually.28 The courts should, however, limit the prohibition of 
mandatory package licensing so that a patentee can require a licensee to pay for 
licenses of all patents necessary to produce a single product. 


Rocer Josiin 


PLEADING—Evidence Supporting Inconsistent Alternative Counts Should Be 
Submitted to the Jury. (Illinois) 


After drinking at the defendant tavern owner’s place of business, decedent 
was killed when his car collided with a truck driven by the defendant truck 
driver. Decedent’s widow brought an action against both defendants.1 One 
count, under the Wrongful Death Act,? was directed against the truck driver 
with the necessary allegation of due care on the part of the decedent.? Another 
count, under the Liquor Control (Dram Shop) Act,* was directed against the 
tavern operator, alleging, in effect, negligence on the part of the decedent.® 
Defendant’s motion to strike the complaint on grounds of fatal inconsistency 
was denied. At the trial the defendants unsuccessfully moved for directed 
verdicts on the grounds that plaintiff’s evidence under one count disproved the 
other count, and that the plaintiff should have elected which cause of action 
she intended to rely on. The judge submitted the case to the jury which re- 
turned a verdict against the defendant truck driver, absolving the tavern opera- 
tor. On appeal, held: Affirmed. Under the Illinois Civil Practice Act,® a 


28 Cases cited notes 12-14 supra. 

29 The instant case takes a giant step in this direction since it requires package 
royalty rates to provide for reduced royalties upon the expiration of individual patents 
contained in the package. See note 4 supra. 

1Joinder of defendants in the alternative is permitted under the Illinois Civil 
Practice Act. Itz. Rev. Stat. c. 110, § 24(3) (1959). 

2TIii. Rev. Stat. c. 70, §§ 1-2 (1959). 

3 This is a necessary element in an action under that act. Russell v. Richardson, 
308 Ill. App. 11, 31 N.E.2d 427 (1st Dist. 1940). 

4 Iii. Rev. Srar. c. 43, § 135 (1959). 

5 Although the statute does not speak of negligence, in order to recover the 
plaintiff must prove that intoxication caused the accident. Int. Rev. Strat. c. 43, § 135 
(1959). The court in the instant case recognizes that recovery could not be obtained 
under both statutes. McCormick v. Kopmann, 23 Ill. App. 2d 189, 197, 161 N.E.2d 720, 
725 (3d Dist. 1959). 

6 “When a party is in doubt as to which of two or more statements of fact is true, 
he may, regardless of consistency, state them in the alternative or hypothetically in the 
same or different counts or defenses, whether legal or equitable. A bad alternative does 
not affect a good one.” Ixy. Rev. Stat. c. 110, § 43(2) (1959). 
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plaintiff may plead inconsistent alternative claims and have proof under both 
claims submitted to the jury. He will not be required to elect which theory he 
relies on even though the alternative allegations are mutually exclusive. Mc- 
Cormick v. Kopmann, 23 Ill. App. 2d 189, 161 N.E.2d 720 (3d Dist. 1959). 

Under section 43(2) of the Civil Practice Act, parties may plead inconsistent 
alternatives when in doubt as to the actual facts of the case.? Many other juris- 
dictions permit the same practice,’ including the federal courts.? However, per- 
mitting inconsistent pleading gives rise to a further problem, viz., how far should 
a plaintiff be permitted to go in asserting his inconsistent claims? Several solu- 
tions are possible. A plaintiff could be required to choose his theory before or 
after he has presented his evidence; he might be required to elect at the close of 
all the evidence; or proof under both theories could be submitted to the jury 
for final determination. The court in the instant case selected the latter solution 
as the preferable one.!° 

Requiring a plaintiff to elect between inconsistent alternatives before pre- 
senting any evidence is really little more than denying the right to plead alter- 
natively. But apparently this position has been adopted in at least one jurisdic- 
tion.1! Requiring an election at the close of the plaintiff’s proof as was advocated 
by the defendant in the instant case is perhaps more reasonable. The idea is 
that once his evidence has been presented, the plaintiff should be able to determine 
which theory of law is applicable. Hence, he should be required to elect the 
appropriate theory and relieve the defendant of the burden of defending against 
inconsistent claims. This line of reasoning overlooks, however, the possibility 
that the defendant’s evidence may materially change the way the facts would 
appear to the jury, and consequently change the theory of law applicable. Thus, 
if a choice must be made on the basis of the evidence, the election should be 
forestalled until the defendant has presented his evidence as well. Requiring a 
plaintiff to elect at the close of his proof finds no support in the decisions. It is 
at the end of all the proof that other jurisdictions have required an election.!? 


™Downs v. Exchange Nat. Bank of Chicago, 24 Ill. App. 2d 24, 163 N.E.2d 858 
(1st Dist. 1959); Urnest v. Sabre Metal Prod. Inc., 22 Ill. App. 2d 172, 159 N.E.2d 512 
(1st Dist. 1959); Johnson v. Illini Mut. Ins. Co., 18 Ill. App. 2d 211, 151 N.E.2d 634 
(3d Dist. 1958); American Trans. Co. v. United States Specialties Corp., 2 Ill. App. 2d 
144, 118 N.E.2d 793 (1st Dist. 1954); Church v. Adler, 350 Ill. App. 471, 113 N.E.2d 327 
(3d Dist. 1953). 

8Lambert v. Southern Counties Gas Co., 340 P.2d 609 (Cal. 1959); Brockhaus v. 
Allen, 126 Ind. App. 601, 127 N.E.2d 344 (1955); Shapiro v. Soloman, 42 N.J. Super. 
377, 126 A.2d 654 (App. Div. 1956); Bell v. Yasgur, 201 Misc. 171, 104 N.Y.S.2d 467 
(Sup. Cr. 1951). Note, however, that pleading of inconsistent facts is apparently not 
permissible in California. Faulkner v. California Toll Bridge Authority, 40 Cal. 2d 317, 
253 P.2d 659 (1953). 

® Automobile Ins. Co. v. Barnes-Manley Wet Wash Laundry Co., 168 F.2d 381 
(10th Cir. 1948), applying Fep. R. Civ. P. 8(e) (2). 

10 The instant case has already been approved in Downs v. Exchange Nat. Bank 
of Chicago, supra note 7. The Downs case was decided on the pleadings, but the 
implication is that the McCormick case has the approval of the First District Court on 
the right to go to the jury as well. See especially 163 N.E.2d at 861. 

Lindsay v. Keimig, 184 Kan. 89, 334 P.2d 326 (1959). The rationale in the 
Lindsay case is not clear, and it appears that the principle was inappropriately borrowed 
from a prior case involving a second suit by the plaintiff on the same cause of action, 
Taylor v. Robertson Petroleum Co., 156 Kan. 822, 137 P.2d 150 (1943). 

12 Yost v. Siegfried, 234 S.W.2d 231 (Kan. City Mo. Ct. App. 1950); Shapiro v. 
Soloman, supra note 8. 
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The reasons advanced for requiring the plaintiff to choose his theory before 
going to the jury are essentially based on the doctrine of election of remedies.1* 
In the context of alternative pleading this doctrine has meant that a party may 
not claim or assert both “A” and “not-A” in the same suit. It is argued that to 
permit a party to ask the jury to find both “A” and “not-A” places the jury in 
the position of trying to answer the unanswerable. It indicates bad faith on the 
part of the pleader and cannot be justified because the position taken is logically 
untenable. To put it another way, a party should be estopped to deny what he 
has already asserted. And the defendant should be apprised of the claim he is to 
meet. Of course, in the instant case each defendant is answering a single claim, 
and consequently no burden is presented in this particular respect. But the 
doctrine, as applied here, is apparently a double requirement of good faith and 
logical consistency.!4 In accordance with this doctrine, a plaintiff, having heard 
all the evidence, should know what theory of law is applicable, and should be 
required to elect between his inconsistent claims. Several jurisdictions have con- 
sequently required an election.15 Some federal cases have suggested that a plaintiff 
must elect between inconsistent allegations “at the trial.” 16 However, the Court 
of Appeals for the District of Columbia has stated that a plaintiff has a right to go 
to the jury with his alternative counts.!7 

The doctrine of election of remedies undoubtedly was followed in Illinois 
prior to the adoption of the Civil Practice Act in 1933.18 And dicta in several 
cases since that time have suggested that it still has applicability.19 However, the 
court in the instant case has rejected that doctrine and has taken the one re- 
maining position, i.e., that the case be submitted to the jury.?° 


13 See Deinard and Deinard, Election of Remedies, 6 Minn. L. Rev. 341, 380 (1922), 
and Note, Election of Remedies: A Delusion?, 38 Cotum. L. Rev. 292 (1938), for two 
excellent analyses of this outmoded yet hardy relic of the earlier common law. 

14See Taylor v. Robertson Petroleum Co., supra note 11, for a good statement of 
the doctrine. 

157 indsay v. Keimig, supra note 11; Yost v. Siegfried, supra note 12; Sharp v. 
Sharp, 66 Mont. 438, 213 Pac. 799 (1923); Shapiro v. Soloman, 42 N.J. Super. 377, 
126 A.2d 654 (App. Div. 1956); see also Ikle v. Ikle, 257 App. Div. 635, 14 N.Y.S.2d 467 
(Sup. Crt. 1951). 

16 Paxton v. Desch Bldg. Block Co., 146 F. Supp. 32 (E.D. Pa. 1956) (required 
election between contract and replevin); Reed v. Swift & Co., 14 F.R.D. 145 (W.D. 
Mo. 1953) (required election between contract and tort theories); Venn-Severin Mach. 
Co. v. John Kiss Sons Textile Mills, Inc., 2 F.R.D. 4 (D.N.J. 1941) (required election 
between theory of rescission and affirmance of contract). Note that some of these 
cases do not involve inconsistent claims. See also Walla v. Sinclair Oil & Gas Co., 
17 F.R.D. 506 (D. Neb. 1955), which involved a bill of particulars designed to make 
the plaintiff elect between nuisance, contract, and negligence theories. 

17 Pomeroy v. Pennsylvania R.R., 223 F.2d 593 (D.C. Cir. 1955), cert. denied, 353 
USS. 950, 77 Sup. Ct. 861 (1956) (counts were res ipsa loquitur and specific negligence). 

18 Glezos v. Glezos, 346 Ill. 96, 178 N.E. 379 (1931); Williams v. J. F. Rowdy Co., 
195 Ill. App. 638 (1st Dist. 1915). 

19 Essington v. Parish, 164 F.2d 725 (7th Cir. 1947) (applying Illinois law); Swift 
& Co. v. Dollahan, 2 Ill. App. 2d 574, 120 N.E.2d 249 (3d Dist. 1954); Vulcan Corp. v. 
Cobden Mach. Works, 336 Ill. App. 394, 84 N.E.2d 173 (4th Dist. 1949). 

20No direct holding has been heretofore advanced on this point in Illinois, al- 
though there has been some dicta. In McCullough v. Schuberth, 334 Ill. App. 333, 79 
N.E.2d 754 (1st Dist. 1948), the court held that an election was not required before 
submission to the jury, but there the alternatives were not really inconsistent. American 
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The reasoning in this case is sensible and persuasive. If a plaintiff is not 
allowed to have his alternative claims presented to the jury, then the purpose of 
alternative pleading is defeated. That is to say, section 43(2) of the Civil Practice 
Act necessarily contemplates that the alternatives be decided by the trier of fact. 
Indeed, the purpose of alternative pleading is to allow a party in doubt to present 
his case and have the jury decide what facts are true and what theories are 
applicable.2!_ No election can thus be required. Other jurisdictions have taken 
the same position.22 

The term “election of remedies” has acquired an amazing variety of mean- 
ings, such a variety in fact that it has been seriously questioned whether such 
a “doctrine” really exists.28 But in view of the instant case, it can probably be 
safely concluded that the doctrine no longer has any applicability in the context 
of alternative allegations. The same conclusion has also been reached under 
federal practice.?4 

The view accepted here is not unlimited, however, and the court recognizes 
certain exceptions or restrictions to this practice. The allegations must be made 
in good faith, i.e., the plaintiff must really be in doubt.25 And, as in any case, 
each claim or theory submitted to the jury must be supported to some degree by 
the evidence.” In addition, the alternative claims must be correctly interpreted 
and explained in the trial judge’s instructions to the jury. 

The McCormick decision is undoubtedly a step in the direction of more en- 
lightened procedural technique, and it gives full effect to the purpose behind 
alternative pleading. It is also in accordance with the views of those writers who 
would limit or do away with the doctrine of election of remedies.?7 


James E. Hercet 


Trans. Co. v. United States Specialties Corp., 2 Ill. App. 2d 144, 118 N.E.2d 793 (1st 
Dist. 1954), was decided on the pleadings, but it was suggested that the alternative 
claims should be ultimately decided by the “court or jury.” In Swift & Co. v. Dollahan, 
supra note 19, it was held that an election at the conclusion of the proof was not re- 
quired because the alternatives were not inconsistent. The court went on to say, how- 
ever, that if the counts had been inconsistent, the plaintiff would be required to elect. 

21 CLarK, Cope Pieapine § 42 (2d ed. 1947). 

22 Cochran v. Craig, 88 W. Va. 281, 106 S.E. 633 (1921); Buck v. Cardwell, 161 
Cal. App. 2d 830, 327 P.2d 223 (4th Dist. 1958). 

23 The “doctrine” has carried such varied meanings as res judicata, election under 
a will, the prohibition on splitting a cause of action, and collateral estoppel. See the 
authorities cited in note 12 supra, and also CLarK, Cope PLeapine § 77 (2d ed. 1947), and 
Rothschild, A Remedy for Election of Remedies, 14 Cornett L.Q. 141 (1929). 

*4 Bernstein v. United States, 256 F.2d 697 (10th Cir. 1958), cert. denied, 358 U.S. 
924, 79 Sup. Cr. 296 (1959). 

25 This requirement was fully dealt with in Church v. Adler, 350 Ill. App. 471, 113 
N.E.2d 327 (3d Dist. 1953). 

26 The decision in the instant case was actually based on two grounds, first that 
the plaintiff was not required to elect, and secondly that the evidence presented by the 
plaintiff did not sustain her cause of action under the Dram Shop Act. However, the 
court places the emphasis on the first ground. 


21 Supra note 23. 
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